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serve on the Petitioner
(i)

2 copies of the filed Response to Petition, and

(ii)

2 copies of each filed Affidavit on which you intend to rely at the hearing.

Orders, including orders granting the relief claimed, may be made against you, without any
further notice to you, if you fail to file the Response to Petition within the time for response.
Time for Response to Petition
A Response to Petition must be filed and served on the petitioner,

(1)

(a)

if you were served with the petition anywhere in Canada, within 21 days after that
service,

(b)

if you were served with the petition anywhere in the United States of America,
within 35 days after that service,

(c)

if you were served with the petition anywhere else, within 49 days after that
service, or

( d)

if the time for response has been set by Order of the Comi, within that time.

The address of the registry is:
800 Smithe Street
Vancouver, BC V6Z 2E1

(2)

The ADDRESS FOR DELIVERY is:
Fasken Martineau DuMoulin LLP
2900 - 550 Burrard Street
Vancouver, B.C. V6C 0A3
Fax number for delivery is: n/a
E-mail address for service is: n/a

(3)

The name and office address of the Petitioner's Solicitor is:
Fasken Martineau DuMoulin LLP
2900 - 550 Burrard Street
Vancouver, B.C. V6C 0A3 Telephone: 604 631 3131.
(Reference: Lorene Novakowski / 258670.00128)
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-4Part 2: FACTUAL BASIS
Nature of the Petition

1.

Order F20-41 of Adjudicator Celia Francis ("Ms. Francis" or the "Delegate") of the
OIPC was issued on September 23, 2020.

2.

Order F20-41 was issued following an Inquiry held pursuant to the provisions of FIPPA,
specifically section 21(1) as a result of access requests made by the Applicant
Chudnovsky and the Applicant Allingham to BC Housing (the "Inquiry").

3.

Order F20-41 requires BC Housing to provide to the Applicants access to the infom1ation
by November 5, 2020. Holborn says that the information to be disclosed (the
"Information") contains information that BC Housing should be authorized to refuse to
disclose pursuant to section 21(1) ofFIPPA, in light of the third-party business interests
ofHolborn.

4.

This Petition is an application for judicial review of Order F20-41.

The Parties

5.

The Petitioner and Third Paiiy, Holborn is a private developer involved in residential and
commercial development, including residential a11d mixed use developments at the Bay
Parkade, University Heights and Little Mountain, among others. It is considered a "third
pruiy" under FIPPA.

6.

The Applicant Allingham is a CBC reporter.

7.

The Applicant Chudnovsky is a former NDP MLA and opposition critic for homelessness
in the BC legislature.

8.

The Public Body, BC Housing is a statutory authority that develops, manages and
administers a range of subsidized housing options and progrru11s across British Columbia
and is a "public body" under FlPP A.

9.

The OIPC is a triblmal established wider the provisions of FIPPA.

Background and Procedural History

10.

BC Housing and Holborn entered into an Amended and Restated Purchase and Sale
Agreement dated April 25, 2008 and then an Amendment to the Amended and Restated
Purchase and Sale Agreement on the 141h of June, 2013. A further Second Amendment to
the Amended ru1d Restated Purchase and Sale Agreement was entered into on
February 25, 2016 (the "Agreement").

11.

The Agreement sets out the provisions between BC Housing m1d Holborn regarding the
sale of the Little Mountain site from BC Housing to Holborn, to be developed pursuant to
the terms and conditions ofthe agreement.
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-5Nature of the Review
OIPC File Number FJS-75849
12.

On April 11, 2018, the Applicant Chudnovsky asked BC Housing for all infonnation
related to the Little Mountain Housing Site. On April 13, 2018, the Applicant narrowed
his request to "the contract for sale of the Little Mountain Social Housing Site between
the Government of British Columbia or BC Housing and Holbom Group of Companies
and/or Holborn Holdings and/or Holbom Development Company."

13.

The Third Party, Holborn, was given notice pursuant to Section 23 of PIPPA, on
April 26, 2018.

14.

On May 26, 2018, the Third Party responded to BC Housing and requested that the
Public Body, BC Housing, withhold some of the infonnation under Section 21 of PIPPA.

15.

On June 8, 2018, BC Housing responded to the Third Pmiy and indicated it would be
releasing the records, with some redactions, to the Applicant Chudnovsky.

16.

On July 9, 2018, the Third Pmiy requested that the OIPC review BC Housing's decision
to release the records.

OIPC File Number FJS-76353
17.

On June 6, 2018, the Applicant Allingham asked the Public Body for the agreement
between the BC Government (BC Housing) and Holborn Holdings for the Little
Mountain lm1ds in Vancouver.

18.

On June 19, 2018, BC Housing notified the Third Paiiy pursuant to Section 23 of FIPPA.

19.

On July 18, 2018, Holborn responded to BC Housing and requested that it withhold some
of the information under Section 21 of PIPPA.

20.

On July 20, 2018, the Public Body, BC Housing, responded and indicated it would be
releasing the records, with some redactions, to the Applicant Alligham.

21.

On August 7, 2018, the Third Pmiy requested the OIPC review the Public Body's
decision to release the records.

22.

On December 11, 2019, the Applicant Alligham, raised for the first time the issue of
Section 25(1)(b) of PIPPA. On December 23, 2019, the OIPC allowed the Applicant to
add Section 25 as an issue for consideration in the Inquiry.

23.

Between January 22, 2020 and Februai·y 3, 2020, Holborn made submissions to the OIPC
in relation to the information it wish to submit in camera. Essentially, the OIPC denied
Holbom the ability to protect ce1iain information as in camera and denied Holborn's
right to a fair process. The final submission was based on the February 3, 2020 decision
of the Adjudicator in relation to the information that Holborn was allowed to adduce in
camera.
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-6In its January 22, 2020 submission to the OIPC, Holborn explained that it would be
forced to remove the proposed in camera submissions from its argument if they were not
accepted. Holborn argued that this would result in a failure of procedural fairness and
natmal justice.
25.

On January 27, 2020, the Delegate, Ms. Francis wrote to Holbom providing final
approval regarding what p011ion of the proposed submissions were accepted in camera
and which were not. Due to this decision Holbom was forced to remove important
aspects of their evidence which related to certain commercial and economic harms that
Holbom may suffer.

26.

On January 31, 2020, Holborn made a second submission removing some of the
in camera materials to the OIPC, noting that if it had to include the evidence on hatn1 that
it was trying to protect as in camera, the Inquiry would become moot because it would
result in the information being disclosed to the Applicants.

27.

On February 3, 2020, Ms. Francis wrote to Holborn again, disagreeing with Holbom's
submission and not allowing Holborn to rely on ce11ain infonnation being submitted on
an in camera basis.

28.

On February 6, 2020, Holborn filed with the OIPC an in camera submission and
supporting material, which was copied to the parties, and a submission and supporting
material with no redactions, which was not copied to the parties.

29.

On March 6, 2020, the Public Body filed its submission with the OIPC.

30.

On March 13, 2020, the Applicant Chudnovsky filed his submission with the OIPC.

31.

On Mai·ch 20, 2020, the Applicant Allingham filed his submission with the OIPC.

32.

On March 27, 2020, Holbom filed its reply submissions with the OIPC.

The Delegate's Reasons- Order 20-41
33.

On September 23, 2020, the OIPC released the Order including the reasons for the
decision. The Delegate ordered that Holbom disclose the Information to the Applicai1ts.

34.

Holborn made two submissions in the Inquiry:

35.

(i)

Section 21 of FIPPA authorized HoIborn to refuse to disclose the
Information to the Applicants; and

(ii)

The OIPC should reconsider the test for third party hann under section 21
of FIPPA.

With respect to Holborn's position that section 21 of FIPPA authorized BC Housing to
refuse to disclose the Information to the Applicants, the Delegate determined that
Holborn must establish the following three elements:
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