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[1]             The petitioner, the Board of Education of School District No. 49 (Central Coast) (the 

“Board”), applies for judicial review of Order F10-19 (the “Order”) issued by the Acting 

Information and Privacy Commissioner (the “Acting Commissioner”).  In the Order, the Acting 

Commissioner decided that the Board of Education could not rely on s. 14 of the Freedom of 

Information and Protection of Privacy Act, R.S.B.C. 1996, c. 165 (the “Act”) to withhold certain 

records relating to the expenditure of legal fees on the basis of solicitor-client privilege. 

[2]             For the reasons that follow, I allow the Board’s application for judicial review and order 

that the decision of the Acting Commissioner be quashed. 

BACKGROUND 

[3]             Two requests were made by the Respondent, Charles Bryfogle, for access to information 

regarding the expenditure of public funds on legal fees by the Board.  The first request was 

made in 2004 and the second request was made in 2007.  The access requests arose in the 

context of ongoing legal proceedings between Mr. Bryfogle and the Board.  In those 

proceedings, Mr. Bryfogle was declared to be a vexatious litigant:  Bryfogle v. School District 

No. 49, 2007 BCSC 457, (aff’d) 2009 BCCA 256.  Mr. Bryfogle alleged that the Board breached 

a duty, was negligent, or acted improperly in relation to the expenditure of legal fees to defend 

claims brought by Mr. Bryfogle. 

[4]             In response to the requests, the Board produced some records, but withheld others on 

the basis of exceptions in the Act:  s. 12(3)(b) (local body confidences), and s. 14 (solicitor-

client privilege).  The Board initially relied on the exceptions in s. 17 and s. 22(1) in relation to 

some of the records, but subsequently abandoned that position. 

[5]             Mr. Bryfogle sought a review of the Board’s decision to withhold certain documents.  The 

Board requested, pursuant to s. 56 of the Act, that an inquiry not be held with respect to the 

documents withheld from disclosure under s. 14, on the basis that it was plain and obvious 

those documents were subject to solicitor-client privilege.  In Decision F07-07, the adjudicator 

determined that the matter should proceed to an inquiry. 

[6]             At the inquiry, the Board provided unredacted copies of the documents to the Acting 

Commissioner in camera.  The Board did not provide sworn evidence and offered very little 

description in its submissions regarding the nature of the withheld records. 

[7]             The Acting Commissioner, Paul Fraser Q.C., issued the Order on June 7, 2010.  The 

categories of documents that were the subject of the inquiry are described at para. 5: 

1.         Minutes of school board meetings. 

2.         Two pages of a computer printout labelled “G/L Account summary” which shows 
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budget numbers and a lump sum of expenditures of an account described as “OPER-
BUS ADMIN-LEG—NON”. One page has the heading “2003” and the other is headed 
“2004”. 

3.         Invoices for legal services provided to the School District, divided into two 
batches, one relating to the period between July 2002 and March 2003, and one relating 
to the period between March 2003 and December 2003. 

4.         Two computer printouts labelled “Vendor Inquiry”, one dated 2003 and one dated 
2004. Each has the name of the law firm who rendered the invoices handwritten on the 
top. They appear to be summaries of the invoices noted above in item 3. Each summary 
is stapled to the batch of invoices to which it relates. 

[8]             The Acting Commissioner upheld the Board’s decision to withhold the documents 

described in category 1 on the basis of the exception relating to local body confidences.  The 

other categories of documents were withheld on the basis of s. 14.  The Order contains a 

comprehensive review of the case law regarding solicitor-client privilege, including Maranda v. 

Richer, 2003 SCC 67, and relevant decisions of the Commissioner.  The test the Acting 

Commissioner applied is found at para. 40: 

[40]      ... I am prepared to accept, for the purposes of this case, that there is a rebuttable 
presumption that privilege does apply to information about lawyer’s fees and 
disbursements. I also agree that the presumption will be rebutted “if there is no 
reasonable possibility that disclosure of the amount of the fees paid will directly or 
indirectly reveal any communication protected by the privilege.”  I also agree with 
Adjudicator Higgins that the following questions will be of assistance in this regard: 

(1)        Is there any reasonable possibility that disclosure of the amount of the 
fees paid will directly or indirectly reveal any communication protected by the 
privilege? 

(2)        Could an assiduous inquirer, aware of background information, use the 
information requested to deduce or otherwise acquire privileged communications? 

[9]             With regard to the documents withheld on the basis of s. 14, the Acting Commissioner 

made the following orders at para. 55: 

•        I confirm that the School District is authorized to withhold the information it 
withheld under s. 14 in the second category of records, namely the lawyers’ bills 
of account. 

•        Subject to Para. 4 below, I confirm that the School District is authorized to 
withhold the information in the two pages of records called “Vendor Inquiry”. 

•        I require the School District to disclose the total amount of payment and the name 
of the law firm as they appear on the documents titled “Vendor Inquiry”. 

•        I require the School District to disclose the two pages titled “G/L Account 
Summary”. 

[10]         With respect to the documents titled “G/L Account Summary” (the “G/L Account 

Summary Documents”), the Acting Commissioner stated as follows at para. 46: 

[46]      The School District did not provide any evidence regarding what the numbers in 
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this printout represent or their connection to any information that might be privileged 
under s. 14. Even if the onus is on the applicant to displace a presumption of privilege, 
the School District must still provide a factual foundation to allow for a determination that 
presumption of privilege attaches to the documents in issue. In this case, in the absence 
of any evidence or submissions on point from the School District, I am unable to conclude 
that these documents disclose anything about attorney’s fees at all. I certainly cannot see 
how the disclosure of the documents would reveal privileged communications or interfere 
with the ability of the government to communicate with counsel in confidence and receive 
legal advice. In these circumstances, I find that the School District is not entitled to rely on 
s. 14 with respect to these records.  

[11]         With respect to the documents titled “Vendor Inquiry” (the “Vendor Inquiry Documents”), 

the Acting Commissioner noted that the records consist of “what appears to be a summary of 

the amounts paid on various dates with respect to various legal matters” (para. 49).  He stated 

at para. 51 that “because the information request was not targeted at legal expenses relating to 

any particular matter, I must consider the impact of any disclosure on all matters in which the 

school board may have been advised”.  He concluded as follows at para. 52: 

[52]      The documents at issue contain dates on which individual invoices were paid, the 
amounts of those individual payments and a description of the matters to which the 
services rendered relate. The documents also contain a global total for the amount spent 
during the period covered by the vendor inquiry. I am satisfied that the total amount 
expended can be released without revealing or allowing anyone to deduce any 
communications protected by the privilege. Rather, any speculation about how this might 
affect privileged information is, in the words of our Court of Appeal, only a “fanciful or 
theoretical possibility.” Release of this figure will not provide any information about what 
was spent, much less what was done by counsel, on specific matters. I cannot see any 
realistic possibility that it would in way disclose privileged details of the School District’s 
relationship with its counsel or “prejudice its right to communicate with counsel in 
confidence.” 

[12]         In this petition, the Board seeks review of the decision to order disclosure of the records 

relating to the Vendor Inquiry Documents and G/L Account Summary Documents. 

ISSUES 

[13]         I have considered the following issues: 

1.       Does the Commissioner have the jurisdiction to adjudicate claims of solicitor-client 

privilege where a public body has refused disclosure pursuant to s. 14 of the Act? 

2.       What standard of review should be applied to the decision of the Acting 

Commissioner? 

3.       Did the Acting Commissioner err in holding that the Board could not rely upon 

s. 14 of the Act to withhold the records?  In other words, did the Acting Commissioner err 

by concluding that the records did not reveal information that is protected by solicitor-
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client privilege? 

[14]         Under the third issue, the following specific sub-questions arise: 

(a)      Did the Acting Commissioner err by not following previous decisions and adopting 

a new approach to the determination of whether a record relating to legal fees is 

privileged under s. 14? 

(b)      Could the Acting Commissioner determine the privilege by taking the nature and 

context of the information into account, in the absence of submissions by Mr. Bryfogle to 

rebut the presumption of privilege? 

(c)      Where the Board has identified documents as being responsive to the request, 

could the Acting Commissioner order that the documents not be withheld on the basis 

that he could not conclude the documents had anything to do with legal fees? 

(d)      Did the Acting Commissioner err in concluding that the records themselves do not 

reveal information that is protected by privilege? 

(e)      In any event, did the Acting Commissioner err by premising his analysis on the 

presumption that he has jurisdiction to compel production of solicitor-client privileged 

records and independently review them prior to adjudicating the claim of privilege? 

[15]         I will address these issues in turn. 

Issue 1:   Does the Commissioner have the jurisdiction to adjudicate claims of solicitor-
client privilege where a public body has refused disclosure pursuant to s. 14 of 
the Act? 

Position of the Board 

[16]         The Board says the language of the Act should be considered in light of the decision of 

the Supreme Court of Canada in Canada (Privacy Commissioner) v. Blood Tribe Department of 

Health, 2008 SCC 44.  It argues that Blood Tribe makes it clear that the determination of the 

existence of solicitor-client privilege is a function that is reserved to courts except where 

legislation clearly grants another body the jurisdiction to adjudicate such claims.  Here, it says 

that s. 44(3) is not sufficiently clear and precise so as to abrogate solicitor-client privilege, and 

therefore it cannot grant to the Commissioner the jurisdiction to adjudicate whether the Board is 

justified in relying on that privilege. 

[17]         In addition, the Board says that the Commissioner is not a neutral adjudicator.  The 

Commissioner is an advocate for information and privacy rights, and the broad powers and 

duties set out in s. 42 go beyond the powers of a neutral adjudicator.  Section 47(4) of the Act 
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authorizes the Commissioner to turn over records to the Attorney General if they relate to the 

commission of an offence.  In such circumstances, the Board says, the Commissioner could 

actually become an adversary to the public body, rather than a neutral adjudicator. 

[18]         The Board also argues that the legislature could not have intended a lay adjudicator to 

rule on a legal right as fundamental as solicitor-client privilege without clearly stating so in the 

legislation.  While the Order was made by Paul Fraser Q.C., a highly qualified, legally trained 

adjudicator, there is nothing in the Act that requires the Acting Commissioner to have legal 

training. 

[19]         Finally, the Board says that the adjudication of s. 14 solicitor-client privilege claims in the 

past cannot be the basis for jurisdiction to do so; the Commissioner cannot assume a 

jurisdiction that has not been granted by statute. 

Position of the OIPC 

[20]         The OIPC says that the Board’s reliance on Blood Tribe is misplaced.  Blood Tribe 

considered the statutory scheme of the Personal Information Protection and Electronic 

Documents Act, S.C. 2000, c. 5 (“PIPEDA”), which is quite different from the statutory 

framework of the Act.  Pursuant to PIPEDA, the federal Privacy Commissioner has no 

adjudicative powers, whereas under s. 56(1) of the Act, the OIPC is specifically tasked with 

adjudicating access rights.  Those adjudicative powers are in addition to the power granted to 

require production of documents. 

[21]         The OIPC submits that the recent decision in Newfoundland and Labrador (Information 

and Privacy Commissioner) v. Newfoundland and Labrador (Attorney General), 2011 NLCA 69 

(the “Newfoundland Appeal”), properly distinguishes Blood Tribe.  The Newfoundland legislation 

contains provisions relating to production of documents which are similar to the relevant 

provisions in the Act.  The court found that the document production provisions were sufficiently 

clear to abrogate solicitor-client privilege. 

[22]         In any event, the OIPC says that this case is not concerned with the power to order 

production of documents because the Board produced the documents in question without the 

need for any order by the Commissioner.  This case concerns the jurisdiction of the 

Commissioner to adjudicate privilege claims.  That power does not derive from the 

Commissioner’s power to order production of documents over which privilege is claimed, but 

rather, flows from the statutory framework of the Act.  The OIPC argues that s. 56(1) confers a 

power to adjudicate; any person denied access to a document can request an inquiry into the 

matter under that section and the Commissioner is empowered to determine all matters of fact 

or law arising on the inquiry.  The Commissioner is given the power to conduct an inquiry into 
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any refusal to produce documents based on one of the exceptions to disclosure, including the 

application of s. 14.  This power is consistent with the purposes of the Act, which include 

ensuring a right of access to documents and providing for an independent review of decisions of 

public bodies. 

[23]         In reply to the Board’s argument that the Commissioner is in an adversarial position, the 

OIPC says that the court in the Newfoundland Appeal took the proper approach to the provision 

in the Newfoundland legislation which is similar to s. 47(4) of the Act:  The section is 

inapplicable to solicitor-client privileged documents.  If that conclusion is reached, the 

Commissioner could never be adverse in interest to a party on an inquiry. 

The Legislation 

[24]         The purposes of the Act, as set out in s. 2(1) are: 

... to make public bodies more accountable to the public and to protect personal privacy 
by 

(a)  giving the public a right of access to records, 

... 

(c)  specifying limited exceptions to the rights of access, 

... 

(e)  providing for an independent review of decisions made under this Act. 

[25]         Section 4 creates a right of access to records held by public bodies; however the right of 

access does not extend to information excepted from disclosure under Division 2 of Part 2.  If 

that information can reasonably be severed from the record, an applicant has a right of access 

to the remainder of the record.  Division 2 of Part 2 (which includes ss. 12 and 14) sets out 

exceptions to the requirement to provide access.  Some are mandatory exceptions and some 

are discretionary exceptions.  Section 14 is discretionary and provides: 

The head of a public body may refuse to disclose to an applicant information that is 
subject to solicitor client privilege. 

[26]         The powers and duties of the Commissioner are listed in s. 42.  Section 42(1) provides 

that the Commissioner’s responsibilities include conducting reviews, monitoring how the Act is 

administered to ensure that its purposes are achieved, conducting investigations to ensure 

compliance with the Act, making orders respecting records and information, informing the public 

about the Act, receiving comments from the public about the Act, commenting on various 

matters relating to access to information or protection of privacy, and authorizing the collection 

of personal information from sources other than the individual the information is about. 

 Pursuant to s. 42(2), the Commissioner may also investigate and attempt to resolve various 

complaints. 
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[27]         Section 47(4) provides that the Commissioner may disclose information if it relates to an 

offence: 

The commissioner may disclose to the Attorney General information relating to the 
commission of an offence against an enactment of British Columbia or Canada if the 
commissioner considers there is evidence of an offence. 

[28]         Section 44 sets out the Commissioner’s powers in conducting investigations, audits or 

inquiries: 

(1)  For the purposes of conducting an investigation or an audit under section 42 or an 
inquiry under section 56, the commissioner may make an order requiring a person to do 
either or both of the following: 

... 

(b)  produce for the commissioner a record in the custody or under the control of the 
person, including a record containing personal information. 

(2)  The commissioner may apply to the Supreme Court for an order 

(a)  directing a person to comply with an order made under subsection (1), or 

... 

(2.1)     If a person discloses a record that is subject to solicitor client privilege to the 
commissioner at the request of the commissioner, or under subsection (1), the solicitor 
client privilege of the record is not affected by the disclosure. 

(3)  Despite any other enactment or any privilege of the law of evidence, a public body 
must produce to the commissioner within 10 days any record or a copy of any record 
required under subsection (1). 

[29]         Section 56(1) provides for the conduct of inquiries by the Commissioner: 

If the matter is not referred to a mediator or is not settled under section 55, the 
commissioner may conduct an inquiry and decide all questions of fact and law arising in 
the course of the inquiry. 

Analysis 

[30]         This issue was the focus of the detailed oral and written submissions on this judicial 

review, including the supplementary submissions delivered after the decision in the 

Newfoundland Appeal, even though the issue was not considered by the Acting Commissioner 

in the Order.  As previously noted, the Board voluntarily produced for consideration by the 

Commissioner, those documents over which it claims privilege.  The arguments advanced at 

the inquiry addressed the issue of whether the Board could refuse access to the information 

and documents in question on the basis of solicitor-client privilege.  The issue as to whether the 

Commissioner has jurisdiction to adjudicate claims of solicitor-client privilege and order the 

production of documents over which solicitor-client privilege is claimed was not argued or 

considered.  It has been raised for the first time in this petition.  I understand that this is a case 

of first instance in the province. 
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[31]         The OIPC does not take the position on this application that it is too late for the Board to 

raise this issue.  However, in light of the recent decision of the Supreme Court of Canada in 

Alberta (Information and Privacy Commissioner) v. Alberta Teachers’ Association, 2011 SCC 

61, I should indicate why I have proceeded to consider an issue that was not raised before the 

Acting Commissioner. 

[32]         In Alberta Teachers’ Association, the Teachers’ Association raised on judicial review, for 

the first time, an argument that the Commissioner lost jurisdiction because of his failure to 

extend the time for completion of an inquiry in accordance with the Alberta Personal Information 

Protection Act, S.A. 2003, c. P-6.5.  The decision to extend the time was implied, as the 

Commissioner was never called upon to rule on that issue, let alone provide reasons for that 

decision.  The Supreme Court of Canada allowed the Commissioner’s appeal.  It decided that a 

court owes deference to a tribunal’s decision, even where the decision is implicit.  It determined 

that the standard of review was reasonableness and that it could determine whether a 

reasonable basis existed for the implied decision based on other decisions of the Commissioner 

and adjudicators appointed under the legislation. 

[33]         Justice Rothstein, in the majority reasons, noted that deference will usually be given 

where a tribunal is interpreting its own statute unless the interpretation of the home statute falls 

into one of the categories of questions to which the correctness standard continues to apply.  

Those categories include constitutional questions, questions of law that are of central 

importance to the legal system as a whole, and, perhaps, questions of “jurisdiction or vires”.  

Justices Binnie and Cromwell, in separate concurring reasons, criticized the use of the terms 

“jurisdictional or vires” in the majority decision to describe issues which can, post-Dunsmuir v. 

New Brunswick, 2008 SCC 9, still be reviewed on a standard of correctness. 

[34]         In the present case, the Acting Commissioner’s decision to consider whether the Board 

could refuse to produce the documents in question on the basis of solicitor-client privilege 

necessarily involves an implied decision:  that the Commissioner has the jurisdiction to 

adjudicate questions of solicitor-client privilege.  This is an implied decision regarding the 

interpretation of the Commissioner’s home statute.  In other words, it is a decision to which 

some deference might be expected.  Nevertheless, both parties submit, and I agree, that the 

applicable standard of review for this issue is correctness. 

[35]         Given the position of the parties regarding the applicable standard of review, and the fact 

that this issue was not argued, I need not decide if this is one of the exceptional issues that 

goes to “jurisdiction or vires”, as Rothstein J. would have it, or whether it is an issue that upon a 

full consideration of the legislative intent, must be determined correctly, as Cromwell J. would 

have it.  It is, in my view, one or the other.  Solicitor-client privilege is a fundamental substantive 
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right:  Blood Tribe at para. 10.  Whether the jurisdiction to determine that privilege has been 

granted to the Commissioner, or left to the courts, is a critical issue that the legislature must 

have intended be decided correctly.  It is an issue that raises squarely the jurisdiction of the 

Commissioner.  Accordingly, I will consider the issue on a standard of correctness and need not 

defer to the implied decision of the Acting Commissioner. 

Solicitor-Client Privilege 

[36]         The Board’s argument is founded on the importance of solicitor-client privilege.  In Blood 

Tribe, Binnie J. prefaced his analysis with this succinct observation at para. 9: 

[9]        Solicitor-client privilege is fundamental to the proper functioning of our legal 
system.  The complex of rules and procedures is such that, realistically speaking, it 
cannot be navigated without a lawyer’s expert advice. 

[37]         While solicitor-client privilege started out as a rule of evidence, it is now unquestionably a 

rule of substance:  Blood Tribe at para. 10.  The substantive rule is set out in Descôteaux v. 

Mierzwinski, [1982] 1 S.C.R. 860 at 875: 

1.         The confidentiality of communications between solicitor and client may be raised 
in any circumstances where such communications are likely to be disclosed without the 
client's consent. 

2.         Unless the law provides otherwise, when and to the extent that the legitimate 
exercise of a right would interfere with another person's right to have his communications 
with his lawyer kept confidential, the resulting conflict should be resolved in favour of 
protecting the confidentiality. 

3.         When the law gives someone the authority to do something which, in the 
circumstances of the case, might interfere with that confidentiality, the decision to do so 
and the choice of means of exercising that authority should be determined with a view to 
not interfering with it except to the extent absolutely necessary in order to achieve the 
ends sought by the enabling legislation. 

4.         Acts providing otherwise in situations under paragraph 2 and enabling legislation 
referred to in paragraph 3 must be interpreted restrictively. 

[38]         In R. v. McClure, 2001 SCC 14, the Court noted at para. 35: 

[S]olicitor-client privilege must be as close to absolute as possible to ensure public 
confidence and retain relevance. 

[39]         These principles must guide the approach to the interpretation of the Act.  There is no 

question that the adjudication of a claim of solicitor-client privilege by the Commissioner 

amounts to an incursion of the privilege.  The incursion is even greater if the Commissioner can 

also compel disclosure of records over which claims of solicitor-client privilege are made. 

[40]         In Blood Tribe, the Court determined that the provisions of PIPEDA did not grant the 

Privacy Commissioner the authority to compel production of documents for the purpose of 
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determining whether a claim of solicitor-client privilege was justified.  At para. 2, the Court 

summarized its decision: 

[2]        ... The Privacy Commissioner is an officer of Parliament vested with administrative 
functions of great importance, but she does not, for the purpose of reviewing solicitor-
client confidences, occupy the same position of independence and authority as a court.  It 
is well established that general words of a statutory grant of authority to an office holder 
such as an ombudsperson or a regulator, including words as broad as those contained in 
s. 12 PIPEDA, do not confer a right to access solicitor-client documents, even for the 
limited purpose of determining whether the privilege is properly claimed.  That role is 
reserved for the courts.  Express words are necessary to permit a regulator or other 
statutory official to “pierce” the privilege.  Such clear and explicit language does not 
appear in PIPEDA. 

[41]         At para. 11, the Court noted that in order to give effect to the fundamental policy 

regarding solicitor-client privilege, legislative language that might permit incursions on the 

privilege must be interpreted restrictively: 

[11]      To give effect to this fundamental policy of the law, our Court has held that 
legislative language that may (if broadly construed) allow incursions on solicitor-client 
privilege must be interpreted restrictively.  The privilege cannot be abrogated by 
inference.  Open-textured language governing production of documents will be read not 
to include solicitor-client documents:  Lavallee, at para. 18; Pritchard, at para. 33.  This 
case falls squarely within that principle. 

[42]         The Board argues that the document production provisions of the Act are similarly open-

textured such that the decision in this case should be the same as in Blood Tribe.  I disagree.  

The provisions of the Act are quite different from the provisions in PIPEDA, both with regard to 

document production and adjudication.  With regard to document production, the analysis in the 

Newfoundland Appeal is applicable to the issues raised by the language in the Act.  The 

provisions of the Newfoundland statute bear a greater similarity to the provisions of the Act than 

do the provisions of PIPEDA.  As I explain below, I would adopt similar reasoning in my 

interpretation of the document production provisions of the Act. 

[43]         However, the more fundamental difference between the provisions of PIPEDA and the 

Act is that the latter grants adjudicative powers to the Commissioner, while the former does not 

give the Privacy Commissioner any such powers.  As noted at para. 22 of Blood Tribe: 

[22]      In any event, a court’s power to review a privileged document in order to 
determine a disputed claim for privilege does not flow from its power to compel 
production.  Rather, the court’s power to review a document in such circumstances 
derives from its power to adjudicate disputed claims over legal rights.  The Privacy 
Commissioner has no such power. 

[44]         I will divide my analysis of the provisions of the Act by examining the adjudicative powers 

granted to the Commissioner and follow that with my consideration of the document production 

provisions of the Act. 
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Adjudicative Powers 

[45]         The modern approach to statutory interpretation is set out in Bell Express Vu Limited 

Partnership v. Rex, 2002 SCC 42 at para. 26: 

[26]      In Elmer Driedger’s definitive formulation, found at p. 87 of his Construction of 
Statutes (2nd ed. 1983): 

Today there is only one principle or approach, namely, the words of an Act are to 
be read in their entire context and in their grammatical and ordinary sense 
harmoniously with the scheme of the Act, the object of the Act, and the intention of 
Parliament. 

Driedger’s modern approach has been repeatedly cited by this Court as the preferred 
approach to statutory interpretation across a wide range of interpretive settings: [citations 
omitted.] 

[46]         Section 8 of the Interpretation Act, R.S.B.C. 1996, c. 238, provides as follows: 

Every enactment must be construed as being remedial, and must be given such fair, 
large and liberal construction and interpretation as best ensures the attainment of its 
objects. 

[47]         Applying the modern approach to interpretation and taking into account the provisions of 

s. 8 of the Interpretation Act requires me to give a contextual, purposive interpretation that best 

ensures the attainment of the objects of the legislation.  Of course, in this case the objects are 

directly expressed in s. 2(1) of the Act and include providing the public the right of access to 

public records, creating limited exceptions to that right and providing for an independent review 

of decisions made under the Act. 

[48]         As the Board has argued, there is a possibility of a conflict between the principle that the 

Act be given a broad, purposive interpretation, and the principle referred to in Blood Tribe that 

legislative language be interpreted restrictively so as to prevent incursions on solicitor client-

privilege that might occur if legislative language is interpreted broadly.  I agree, however, with 

the statement expressed by the court in the Newfoundland Appeal at paras. 29-32:  a strict or 

restrictive interpretation will only be resorted to where there are multiple interpretations following 

a contextual, purposive analysis.  If a purposive analysis yields an interpretation that authorizes 

encroachment of solicitor-client confidentiality, then the substantive rule requires a second step 

to the analysis.  At the second step of the analysis, the court must be satisfied that the specific 

exercise of the authority is “absolutely necessary to achieve the ends sought by the enabling 

legislation”:  Descôteaux at 875. 

[49]         Summarizing the proper approach, the first step is to consider whether a purposive, 

remedial construction of the express provisions of the Act gives rise to more than one possible 

interpretation.  If the Act is capable of two interpretations, one involving the abrogation of 

solicitor-client privilege and the other not, the court must favour the interpretation that respects 
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the privilege.  If, however, there is only one possible interpretation, and that interpretation allows 

an incursion on solicitor-client privilege, then the court must be satisfied that the incursion is 

necessary to achieve the objects of the legislation.  A restrictive interpretation is only necessary 

where the provisions of an Act are ambiguous and the court is required by the substantive rule 

to prevent an incursion into solicitor-client privilege. 

[50]         Applying those principles to the relevant sections of the Act, I conclude there is only one 

possible interpretation.  The legislature intended to give the Commissioner the power to 

adjudicate questions of solicitor-client privilege to facilitate resolution of these issues without the 

cost and formality of court proceedings.  The legislative scheme necessarily creates an 

incursion on solicitor-client privilege.  I also conclude that the incursion is limited to the extent 

necessary to give effect to the objects of the legislation. 

[51]         Pursuant to s. 56 of the Act, the Commissioner is tasked with adjudicating access rights 

under the Act.  Any person who is denied access to a document can request an inquiry into the 

matter under s. 56.  The Commissioner is specifically empowered to determine “all questions of 

fact or law arising in the course of the inquiry.”  Pursuant to s. 57, the public body (here, the 

Board) has the onus of proof that the applicant has no right of access to the record.  Pursuant to 

s. 58, the Commissioner is required to “dispose of the issues by making an order under this 

section.”  A public body is required to comply with the order within the period set out in the order 

“unless an application for judicial review of the order is brought before that period ends”:  s. 59

(1.1). 

[52]         Other provisions relevant to the adjudicative power include the provisions of s. 44 set out 

above.  The Commissioner may require a person (including a person who is in control of 

documents for a public body) to attend and produce records.  Further, if a record that is subject 

to solicitor-client privilege is disclosed, pursuant to s. 44(2.1), “the solicitor client privilege of the 

record is not affected by the disclosure.” 

[53]         When these provisions are examined in the context of the Act and having regard to the 

objects of the Act, I have little hesitation in concluding that the legislature intended that the 

Commissioner be given the power to determine whether a refusal to disclose documents based 

on s. 14 of the Act should be upheld based on the questions of fact and law relating to that 

refusal.  There is no limitation in the statute on the nature of the “questions of fact and law” that 

the Commissioner can determine; it is specifically “all” such questions. 

[54]         The Board relies on the language in s. 44(3) to argue that the production power only 

overrides rules of evidence and not rules of substance.  I disagree with that submission.  There 

is no arguable limitation on the power of the Commissioner to determine all questions of fact 

and law arising in an inquiry.  There is no doubt that a refusal to disclose information or records 
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under s. 14 is caught by the inquiry process mandated by s. 56.  Accordingly, the only possible 

conclusion, reading the words in the Act in context and in their grammatical and ordinary sense, 

is that a claim of solicitor-client privilege by a public body is to be determined at an inquiry 

conducted by the Commissioner, who will decide all questions of fact and law necessary to 

resolve that question. 

[55]         The scheme and objects of the Act strengthen the conclusion that the legislature 

intended the Commissioner to adjudicate questions of solicitor-client privilege raised by a public 

body claiming an exemption from disclosure under s. 14 of the Act.  The objects include giving 

the public a right of access to records held by public bodies and providing for an independent 

review of access decisions made under the Act.  The objects are furthered by a legislative 

scheme that puts in place an independent review officer who can, as an alternative to the 

courts, undertake a timely and affordable first level review of public body denials of information 

requests.  This is the same conclusion arrived at in the Newfoundland Appeal at para. 65.  

However, the conclusion is fortified here where the legislation includes both a power to demand 

production of documents as well as a power to adjudicate. 

[56]         The incursion on solicitor-client privilege is kept to a minimum by the provisions of s. 44

(2.1) and s. 59 of the Act.  Section 44(2.1) preserves solicitor-client privilege over any document 

that is ordered disclosed by the Commissioner or is voluntarily disclosed to the Commissioner.  

Pursuant to s. 59, if the Commissioner makes an order requiring the public body to disclose a 

record or information, the public body has 30 days to appeal the order, the operation of which is 

stayed until further court order.  In this way, the extent of the incursion into the privilege is 

limited and the right to have the question of solicitor-client privilege reviewed by the court is 

preserved. 

[57]         The position of the Board seems to rest on the assertion that, as a result of the decision 

in Blood Tribe, administrative tribunals that have been granted adjudicative powers cannot use 

those powers to make determinations regarding solicitor-client privilege.  The Board’s assertion 

cannot be maintained.  The powers of an administrative tribunal must, of course, be determined 

by properly examining the legislative intent behind its enabling statute through the modern 

approach to statutory interpretation.  As the OIPC argued, there are a number of decisions of 

courts and tribunals since the decision in Blood Tribe which have considered legislation 

containing a grant of adjudicative powers to administrative tribunals.  The tribunals concerned 

have continued to adjudicate questions of solicitor-client privilege.  While those decisions are 

not directly applicable to the issue raised here, they provide support for the proposition that 

there is nothing preventing a legislature from giving an administrative tribunal the power to 

adjudicate these questions. 
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[58]         In Ontario (Public Safety and Security) v. Criminal Lawyers’ Association, 2010 SCC 23, 

the Court considered a review of a decision by a commissioner acting under Ontario’s Freedom 

of Information and Protection of Privacy Act, R.S.O. 1990, c. F.31.  Section 19 of the Ontario 

legislation, like s. 14 of the Act, allows the head of a public body to refuse to disclose 

documents on the basis of solicitor-client privilege.  While the jurisdiction of the Commissioner 

was not in issue in that case, the Court affirmed at para. 68 the Commissioner’s power to 

adjudicate claims of solicitor-client privilege: 

[68]      The Commissioner’s review, like the head’s exercise of discretion, involves two 
steps.  First, the Commissioner determines whether the exemption was properly claimed.  
If so, the Commissioner determines whether the head’s exercise of discretion was 
reasonable. 

[59]         As counsel for the OIPC noted, subsequent to Blood Tribe, the Ontario Information and 

Privacy Commissioner has continued to adjudicate issues of privilege under both the Ontario 

legislation and the Municipal Freedom of Association and Protection of Privacy Act, R.S.O. 

1990, c. M.56.  The Office of the Information and Privacy Commissioner for Prince Edward 

Island has also adjudicated solicitor-client privilege issues after Blood Tribe:  Re: City of 

Waterloo, (30 November 2010), Interim Order MO-2573-I, OIPC, [2010] O.I.P.C. No. 165 (Q.L.); 

Corporation of the City of Waterloo v. Cropley and Higgins, 2010 ONSC 6522; Re: York 

University, (22 December 2010), Final Order PO-2939-F, OIPC, [2010] O.I.P.C. No. 186 (Q.L.); 

and Re: Department of Transportation and Public Works, (18 December 2008), Order No. 08-

005, PEIPC, 2008 CanLII 67686 (PEI.P.C.). 

[60]         The Board advances two additional arguments that touch on the adjudication issue.  

First, it says there is nothing in the Act which requires that adjudication under s. 56 of a refusal 

to produce documents because of solicitor-client privilege pursuant to s. 14 be conducted by a 

lawyer or someone with legal training.  It argues that the legislature cannot have intended a lay 

adjudicator to conduct an inquiry into a refusal to disclose documents on the basis of solicitor-

client privilege.  The Board says I should conclude from the failure to specify that a 

commissioner must be legally trained that the legislature did not intend questions of solicitor-

client privilege to be considered by the Commissioner. 

[61]         In my view, no such conclusion can be drawn from the language in the Act.  The 

Commissioner under s. 56 is authorized to “decide all questions of fact and law” relating to a 

refusal under s. 14.  Obviously the legislature intended that the Commissioner would have the 

education and skills to decide the questions arising and that the Commissioner or acting 

commissioners appointed under the Act would be appropriately qualified.  It is not necessary for 

the Act to specifically state that, and the failure to specify that a legally trained adjudicator 

should handle questions of solicitor-client privilege is not indicative of an intent that would be 
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contrary to the clear legislative scheme. 

[62]         While it is not an answer to the Board’s argument, I note that the Acting Commissioner in 

this case was legally trained and highly qualified.  Further, the OIPC has in place Policies and 

Procedures which set out a separate solicitor-client privilege case review process for 

information withheld under s. 14.  Under s. 8.5, Investigation and Inquiry, of the Policies and 

Procedures, a legally trained Adjudicator is delegated authority to require production of records 

under s. 44, conduct inquiries under s. 56 or make orders under s. 58 of the Act. 

[63]         The second argument advanced by the Board is that the Commissioner has the potential 

to become an adversary to the public body who has refused production of records and 

information.  The Board says this can occur because the Commissioner may, pursuant to s. 47

(4), disclose to the Attorney General information concerning the commission of an offence if the 

Commissioner considers there is evidence of an offence. 

[64]         The Board’s reliance on s. 47(4) is misplaced.  The solicitor-client privilege of any 

document disclosed to the Commissioner is specifically preserved by s. 44(2.1).  Accordingly, 

the privilege would continue to attach and, so long as it did, that would constrain the 

Commissioner’s authority to disclose any such document under s. 47(4). 

[65]         In the Newfoundland Appeal, the court came to the same conclusion about s. 56(4), a 

similar provision in the Newfoundland legislation which reads as follows: 

The commissioner may disclose to the Attorney General information relating to the 
commission of an offence under this or another Act of the province or Canada, where the 
commissioner has reason to believe an offence has been committed. 

[66]         At para. 77, Harrington J.A. stated as follows: 

[77]      ... Further protection is also given by section 55 which preserves the privilege over 
documents in the hands of the Commissioner, to the same extent as if the documents 
had been tendered in court and subsection 54(2) which states that the Commissioner 
“shall not be required to give evidence in a court or in a proceeding about information that 
comes to the knowledge of the Commissioner in performing duties or exercising powers 
under this Act”. While in some cases the Commissioner may be able to disclose 
documents tendered to him, pursuant to section 56, that section should be read as being 
inapplicable to solicitor-client privileged documents. That section does not specifically 
address this privilege and does not explicitly authorize its abrogation, unlike section 52. 

[67]         Section 47(2.1) is similar to the provision in the Newfoundland legislation which prevents 

the Commissioner from giving evidence in court: 

The commissioner and anyone acting for or under the direction of the commissioner must 
not give or be compelled to give evidence in court or in any other proceedings in respect 
of any records or information obtained in performing their duties or exercising their 
powers and functions under this Act.
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[68]         In summary, I conclude that the Act preserves solicitor-client privilege and that s. 47(4) 

does not put the Commissioner in an adversarial position with the head of a public body over 

records and information protected by solicitor-client privilege. 

Document Production Provisions 

[69]         As I have already indicated, my conclusion regarding the jurisdiction of the 

Commissioner to adjudicate issues of solicitor-client privilege is based on my construction of the 

Act, and the language which specifically grants to the Commissioner the ability to conduct an 

inquiry to resolve s. 14 solicitor-client privilege issues.  As the Board voluntarily produced the 

records in question, I need not decide whether the Act gives the Commissioner the power to 

compel the head of a public body to produce to the Commissioner documents which it refuses 

to produce because of a claim of solicitor-client privilege.  However, it is apparent from my 

conclusion on the adjudication issue that the disclosure provisions in the Act are relevant to the 

adjudication issue. 

[70]         While I need not decide the question, I will comment on the Board’s argument based on 

the language in s. 44(3) of the Act.  The Board argues that the phrase “any enactment or any 

privilege of the law of evidence” is not broad enough to include solicitor-client privilege.  The 

Board says that solicitor-client privilege is a rule of substance and not a rule of evidence.  In 

advancing this argument it relies on the trial decision in Newfoundland and Labrador (Attorney 

General) v. Newfoundland and Labrador (Information and Privacy Commissioner), 2010 NLTD 

31.  Of course, that decision was overturned in the Newfoundland Appeal. 

[71]         I prefer and adopt the reasoning of the court in the Newfoundland Appeal.  The 

Newfoundland legislation contains the same wording as in the Act.  The court noted that the 

language is very different from the language in the PIPEDA which was considered in Blood 

Tribe.  The court referred to two decisions of the Federal Court of Appeal where that court 

considered the federal Access to Information Act, R.S.C. 1985, c. A-1, and found that the 

phrase “any privilege under the law of evidence” included solicitor-client privilege.  The court 

noted that the language in the federal Act was similar to the Newfoundland legislation and 

stated at para. 72: 

[72]      The Federal Court of Appeal, by way of obiter dicta appears to be consistent on 
this point: Section 46 and subsection 36(2) of the federal Access to Information Act 
empower the court and the Commissioner, respectively, to compel the production of 
responsive records subject to a claim of solicitor-client privilege to verify the validity of the 
claim. As the language used in those provisions is similar to that found in subsection 52
(3) of ATIPPA, this reasoning provides further support for the inclusion of solicitor-client 
privilege within the ambit of the words “privilege under the law of evidence”. 

[72]         Of course, any decision as to the scope of the disclosure powers of the Commissioner 
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must be based on an interpretation of the words in the Act read in their entire context and in 

their ordinary sense harmoniously with the scheme and objects of the Act.  I will leave 

consideration of that issue for a case that raises it directly.  However, there appears to me to be 

considerable merit to the conclusion the court arrived at in the Newfoundland Appeal at 

para. 78: 

[78]      ... The purpose of the legislation, described above, is to provide for an 
independent review officer which can undertake a timely and affordable first level review 
of all information request denials. This access to justice rationale mandates that the 
Commissioner's routine exercise of his authority to review solicitor-client privileged 
materials is absolutely necessary. The purpose of ATIPPA is to create an alternative to 
the courts. This goal would be defeated if the Commissioner cannot review denials of 
access to requested records where solicitor-client privilege is claimed and was forced to 
resort to applications to court to compel production. 

Issue 2:   What Standard of Review should be applied to the Decision of the Acting 
Commissioner? 

Parties’ Positions 

[73]         The Board argues that the decision of the Acting Commissioner, both as to the test to be 

applied and the application of that test to the records in issue, must be reviewed on a 

correctness standard.  It says the sanctity of solicitor-client privilege would be violated if a court 

were to allow privilege to be interfered with based on a determination that a commissioner, who 

is not statutorily required to have legal training, followed a “reasonable” analytical process, but 

was wrong in determining that privilege did not exist.  In the alternative, the Board says that the 

decision of the Acting Commissioner is unreasonable. 

[74]         The OIPC argues that the ultimate determination as to whether the records may be 

withheld pursuant to s. 14 is reviewable on a standard of correctness.  However, it takes issue 

with the Board’s characterization of errors made by the Acting Commissioner in his approach to 

the question of privilege.  The Board has highlighted three of the sub-issues set out at para. 14 

above, which relate to the process or reasoning followed by the Acting Commissioner in arriving 

at the decision.  The OIPC argues that these sub-issues should not be subject to a standard of 

correctness as argued by the Board; it is sufficient if the Acting Commissioner’s approach was 

reasonable.  The three sub-issues are: 

(a)      Did the Acting Commissioner err by not following previous decisions and adopting 

a new approach to the determination of whether a record relating to legal fees is 

privileged under s. 14? 

(b)      Could the Acting Commissioner determine the privilege by taking the nature and 

context of the information into account, in the absence of submissions by Mr. Bryfogle to 

rebut the presumption of privilege? 
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(c)      Where the Board has identified documents as being responsive to the request, 

could the Acting Commissioner order that the documents not be withheld on the basis 

that he could not conclude the documents had anything to do with legal fees? 

[75]         The OIPC says these issues have to do with the Acting Commissioner’s decision about 

what to take into consideration in making the determination of whether documents are 

privileged, and are reviewable on a standard of reasonableness. 

Law 

[76]         The appropriate analysis to determine the standard of review is set out in Dunsmuir.  

There are two possible standards of review:  (a) the “correctness” standard, which is used 

where the court should not defer to the decision-maker’s decision; and (b) the “reasonableness”

standard, which is used in all other situations where the court should defer to the decision-

maker’s decision.  The analysis in Dunsmuir involves two steps:  first, the court considers 

whether the previous jurisprudence has satisfactorily determined the appropriate standard of 

review.  If that is not the case, the court reviews the factors identified in Dunsmuir as being 

relevant to determination of the appropriate standard.  If it is necessary to proceed to the 

second step, the analysis is set out in Dunsmuir at para. 64: 

[64]      The analysis must be contextual.  As mentioned above, it is dependent on the 
application of a number of relevant factors, including: (1) the presence or absence of a 
privative clause; (2) the purpose of the tribunal as determined by interpretation of 
enabling legislation; (3) the nature of the question at issue, and; (4) the expertise of the 
tribunal.  In many cases, it will not be necessary to consider all of the factors, as some of 
them may be determinative in the application of the reasonableness standard in a specific 
case. 

[77]         In British Columbia (Attorney General) v. British Columbia (Information and Privacy 

Commissioner), 2011 BCSC 112, Joyce J. recently considered the application of Dunsmuir to 

the provisions of the Act.  At paras. 46-47, he listed the circumstances where a more deferential 

standard may be appropriate: 

[46]      The Court identified circumstances where the reasonableness standard will 
usually apply as including: 

•        where there is a privative or preclusive clause, which indicates a legislative intent 
to give deference to the decision maker (para. 52.) 

•        where the question is one of fact, discretion or policy (para. 53.) 

•        where a tribunal is interpreting its own statute or statutes closely connected to its 
function, with which it will have particular familiarity (para. 54.) 

•        where an tribunal has developed particular expertise in the application of a 
general common law or civil rule in relation to a specific statutory context (para. 
54.) 

[47]      At para. 55 the Court summarized:
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55        A consideration of the following factors will lead to the conclusion that the 
decision maker should be given deference and a reasonableness test applied: 

•        A privative clause: this is a statutory direction from Parliament or a 
legislature indicating the need for deference. 

•        A discrete and special administrative regime in which the decision maker 
has special expertise (labour relations for instance). 

•        The nature of the question of law. A question of law that is of “central 
importance to the legal system ... and outside the ... specialized area of 
expertise” of the administrative decision maker will always attract a 
correctness standard (Toronto (City) v. C.U.P.E., [2003] 3 S.C.R. 77, at 
para. 62). On the other hand, a question of law that does not rise to this 
level may be compatible with a reasonableness standard where the two 
above factors so indicate. 

[78]         With respect to when the correctness standard should be applied, Joyce J. stated at 

para. 48: 

[48]      ... Existing jurisprudence may identify questions that generally fall to be 
determined according to the correctness standard, for example: 

•        constitutional questions regarding the division of powers between Parliament and 
the provinces (para. 58.) 

•        true questions of jurisdiction or vires in the narrow sense of whether or not the 
tribunal had the authority to make the inquiry (para. 59.) 

•        where the question at issue is one of general law that is both of central 
importance to the legal system as a whole and outside the adjudicator’s 
specialized area of expertise. 

[79]         The Board cites several cases where courts have found that a standard of correctness 

should be applied to aspects of the interpretation of sections of the Act: 

•       In Aquasource Ltd. v. British Columbia (Information and Privacy Commission) (1998), 

58 B.C.L.R. (3d) 61 (C.A.), the court applied a correctness standard of review to 

construing cabinet deliberations in the exception to disclosure under s. 12. 

•       In College of Physicians and Surgeons of British Columbia v. British Columbia 

(Information and Privacy Commissioner), 2001 BCSC 726, the court applied a 

correctness standard to the interpretation of s. 13.  Although the Court of Appeal 

overturned the decision, it did not explicitly address the standard of review:  2002 

BCCA 665. 

•       In Legal Services Society v. British Columbia (Information and Privacy 

Commissioner), 2003 BCCA 278 [Legal Services Society], at paras. 14-36, the Court 

of Appeal addressed the standard of review to be applied in relation to solicitor-client 

privilege, and held that correctness applied. 
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•       In British Columbia Teachers’ Federation v. British Columbia (Information and Privacy 

Commissioner), 2006 BCSC 131, the court concluded that pure questions of law that 

limit or define the scope of the Act and are not regarded as essential to the core 

expertise of the Commissioner, attract a correctness standard and that decisions in 

which the Commissioner’s core expertise is invoked must be reviewed on a 

reasonableness standard. 

[80]         The OIPC relies on the comments of Garson J. (as she then was) at para. 72 of British 

Columbia Teachers’ Federation for the proposition that the three sub-issues should be reviewed 

on a standard of reasonableness as they relate to the Commissioner’s discretionary powers 

regarding his own process: 

[72]      Decisions on matters within the Commissioner’s core expertise-for example, fact-
intensive questions and the interpretation and application of disclosure exceptions, the 
burden of proof in s. 57, and the Commissioner’s discretionary powers concerning his 
own process (notice and receipt of in camera evidence) have been reviewed on the 
reasonableness standard. 

[81]         All of these cases were decided prior to the decision in Dunsmuir.  Justice Joyce noted at 

para. 61 of British Columbia (Attorney General) that: 

[61]      ... I agree with the submission that the standard of review analysis in Aquasource 
on questions of interpretation has been superceded by the Supreme Court’s clarification 
of the law of judicial review, which establishes that deference is the norm for questions of 
law involving a decision maker’s interpretation of its home statute and that correctness 
applies only to true jurisdictional questions. 

[82]         In spite of the recent changes to the law, these earlier cases remain instructive so long 

as they do not conflict with the developments in the jurisprudence.  

Analysis 

Step One:     Does existing jurisprudence determine the standard of review? 

[83]         Previous cases have applied a standard of correctness to the Commissioner’s decisions 

on the application of s. 14.  However, those cases which have considered the standard to be 

applied to decisions involving solicitor-client privilege under the Act all predate Dunsmuir.  

Therefore, as the Court held in British Columbia (Attorney General) at para. 61, I cannot accept 

those decisions as determinative and must engage in a standard of review analysis under step 

two of the Dunsmuir approach. 

Step Two:     Analysis of the relevant factors 

(1)      The presence or absence of a privative clause 

[84]         There is no privative clause in the Act.  However, the absence of a privative clause is 
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neutral in the analysis:  British Columbia (Attorney General) at para. 62. 

(2)      The purpose of the tribunal as determined by interpretation of enabling legislation 

[85]         In British Columbia (Attorney General), Joyce J. held that the Act  “creates a discrete and 

specialized administrative regime to deal with rights of access to information in records held by 

public bodies, the limited exceptions to those rights, and the Commissioner’s independent 

oversight of the administration of the Act” (at para. 63).  He concluded that this factor supports 

deference (at para. 65).  I agree that the purpose of the legislative scheme generally supports 

deference to the decisions of the Commissioner. 

(3)      The nature of the question at issue 

[86]         The question is whether the Acting Commissioner erred in holding that the Board could 

not rely upon s. 14 of the Act to withhold the records.  This is primarily a question of law.  Some 

questions of fact will necessarily be intertwined with the legal issue(s) in a case from time to 

time.  Nevertheless, the issue in this case is primarily a question of law, which weighs against 

according deference to the Acting Commissioner’s decision. 

[87]         More importantly, solicitor-client privilege is a substantive legal right, the importance of 

which goes far beyond s. 14 of the Act.  In Legal Services Society, at para. 35, the court found 

that the constitutional value attached to solicitor-client privilege was such that the Commissioner 

should not be permitted to reach a conclusion regarding the privilege that is “reasonable, but 

incorrect”: 

[35]      ... If, as Lavallee mandates, [solicitor-client privilege] is to be maintained as close 
as possible to “absolute”, a standard of correctness must be applied to the 
Commissioner’s determination of whether the disclosure of particular information carries 
the potential to breach the privilege of clients... 

[88]         The nature of the question weighs heavily towards attracting a correctness standard.  

Solicitor-client privilege is a substantive legal right with constitutional value.  It is a legal right 

which is to be maintained as close as possible to absolute.  In order to do that, a correctness 

standard must be applied to any question as to whether solicitor-client privilege has been 

properly claimed. 

[89]         The Board also identified the three sub-issues noted above at para. 14 a) to c) within this 

overarching ground for review.  The errors alleged in those sub-issues go to the question of 

whether the Acting Commissioner applied the correct law and took the relevant information into 

account in arriving at his decision.  I agree that these sub-issues must be considered alongside 

the overarching question and do not attract a different standard of review.  The answer to the 

errors alleged in relation to each sub-issue will help determine the answer to the overall 
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question.  If the overall question must be reviewed on a standard of correctness, then it would 

be nonsensical to impose a standard of review of reasonableness on the sub-issues.  The 

ultimate determination as to whether the Acting Commissioner was correct is the important 

question.  It is not helpful, or perhaps even possible, to put some of the steps along the way to 

that decision into watertight compartments and decide whether the step was taken reasonably 

or not. 

(4)      The expertise of the decision-maker 

[90]         The expertise of the Commissioner must be evaluated contextually.  I must take into 

account the court’s expertise relative to that of the Commissioner and the nature of the specific 

issue before the Commissioner relative to his or her expertise. 

[91]         The court, in British Columbia (Attorney General) at para. 65 cites Ontario (Minister of 

Health and Long-Term Care) v. Ontario (Assistant Information and Privacy Commissioner) 

(2004), 73 O.R. (3d) 321 (C.A.), leave to appeal to SCC refused [2005] S.C.C.A. No. 95, where 

at paras. 28 and 31 the court discusses the expertise of the Commissioner.  However, the 

discussion in both of those cases was with regard to the issue of cabinet privilege.  While that 

discussion is relevant in a general way, it is not specific to the particular issue in question in this 

case.  The issue here is the expertise of the court compared to that of the Commissioner when 

it comes to assessing whether the Board could not rely upon solicitor-client privilege (s. 14) to 

withhold records.  There is no question that the court has a particular expertise in this area. 

 The OIPC, in its submissions, admits that “the Court is as well placed as the Commissioner to 

determine whether the disclosure of the withheld information will reveal privileged information”. 

[92]         In Legal Services Society, Newbury, J.A. stated at para. 1: 

[1]        ... the Commissioner appointed to administer the [the Act] has functions that 
involve the balancing and reconciliation of complex and sensitive interests.  Some 
interests, however, have attached to them sufficient constitutional or legal value that they 
do not admit of compromise or “balancing”.  This is the case with solicitor-client 
privilege... 

Justice Newbury’s statement at para. 25 regarding the Commissioner’s expertise with respect to 

solicitor-client privilege, is applicable here: 

[25]      There is nothing to suggest, however, that the Commissioner has particular 
expertise with respect to solicitor-client privilege or its protection — matters with which 
courts are very familiar.  Nor does the Act provide the Commissioner with any “special 
procedure” for dealing with issues of solicitor-client privilege.  The Commissioner simply 
receives evidence and submissions from the parties and assesses it to reach his 
conclusion.  His method of proceeding may be described as similar to the judicial 
process. ...The Commissioner’s expertise in interpreting the Act is therefore less 
important in this context than a court's expertise in matters relating to privilege. 
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[93]         The factor does not favour deference to the Commissioner. 

Standard of Review 

[94]         The analysis required under Dunsmuir has changed the approach to this question.  

However, an analysis of the four factors to be considered does not result in a different 

conclusion.  The analysis from the pre-Dunsmuir cases in relation to the question of solicitor-

client privilege claimed under s. 14 is still persuasive.  Given the importance of solicitor-client 

privilege to the operation of our legal system, and the body of jurisprudence which emphasizes 

the importance of that privilege, it would be inconceivable to conclude that the consideration as 

to whether s. 14 could be relied upon by a public body should be reviewed on a standard of 

reasonableness.  It must be reviewable on a standard of correctness. 

Issue 3:   Did the Acting Commissioner err in holding that the Board could not rely upon 
s. 14 of the Act to withhold the records? 

[95]         The sub-issues set out at para. 14 a) to c) above outline three discrete errors alleged by 

the Board.  The issues raised by these errors are, for the most part, intertwined.  However, I will 

consider the issues separately and then consider the ultimate question. 

a)       Did the Acting Commissioner err by not following previous decisions and adopting 
a new approach to the determination of whether a record relating to legal fees is 
privileged under s. 14? 

[96]         The Board says the Acting Commissioner erred when he failed to follow previous 

decisions of the Commissioner, and of the British Columbia courts, including decisions which 

post-date Maranda.  The Board emphasizes that in Regional District of Comox-Strathcona, (26 

September 2005), Decision 05-07, BCIPC, [2005] B.C.I.P.C.D. No. 43 (Q.L.), the Commissioner 

determined it was beyond doubt in British Columbia that the total amount of legal fees paid is 

protected by privilege and can be withheld under s. 14.  The Board argues that when the Acting 

Commissioner undertook the analysis set out in the Order, he ignored the existing jurisprudence 

and took a new approach to the determination of whether a record that sets out the amount paid 

for legal fees is privileged. 

[97]         The Board argues that Maranda does not overrule or limit any of the British Columbia 

cases, and in fact, is consistent with them, holding that the gross amount of legal fees paid is 

protected by privilege.  The British Columbia cases cited by the Board are:  Legal Services 

Society v. British Columbia (Information and Privacy Commissioner) (1996), 140 D.L.R. (4th) 

372 (S.C.); Municipal Insurance Assn. of British Columbia v. British Columbia (Information and 

Privacy Commissioner) (1996), 143 D.L.R. (4th) 134 (S.C.); and Legal Services Society. 

[98]         The OIPC says there is no reason why it would constitute an error for the Acting 
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Commissioner to adopt a new approach to determining privilege so long as that approach is 

based on, and consistent with, the evolution of the case law.  Further, the principle of stare 

decisis does not apply to administrative tribunals and so the Acting Commissioner was not 

obliged to follow previous decisions of the Commissioner. 

Analysis 

[99]         In my view, the sub-issue as phrased misdirects the inquiry.  The important question is 

whether the Acting Commissioner applied the correct legal test. 

[100]     In Maranda, the Supreme Court of Canada clarified the proper approach to determining 

questions of solicitor-client privilege with respect to billing information contained in lawyers’ 

statements of account or other documents.  There is a presumption of privilege in relation to 

documents containing such information; however, that presumption can be rebutted by the party 

seeking the release of the documents (paras. 33-34). 

[101]     Although the cases cited by the Board predate Maranda, they nonetheless take a similar 

approach.  The previous cases do not refer to a “rebuttable presumption”, but do hold that an 

adjudicator must consider whether the records in question could provide privileged information 

to an informed member of the public if released.  The cases do not say that there should be a 

blanket refusal to release all records subject to any claim of solicitor-client privilege; rather, they 

suggest the court must start from the position that records containing lawyers’ billing information 

are prima facie privileged.  The Acting Commissioner articulates this at para. 41 of the Order: 

 “[n]one of these cases then requires a blanket protection for all information related to a lawyer’s 

billing activities under the rubric of solicitor-client privilege”. 

[102]     The pre-Maranda cases in British Columbia culminated with Legal Services Society, 

where the court stated at para. 37: 

[37]      ... I accept that more than a merely fanciful or theoretical possibility of breach of 
the privilege would have to exist before withholding the information could be justified. On 
the other hand, the importance of retaining the privilege in its full vigour suggests that 
Scarth J. was correct in placing the focus not on the casual reader but on the “assiduous, 
vigorous seeker of information relating to clients.” 

[103]     The decision in Legal Services Society thus recognizes the tension between the starting 

proposition that billing information is prima facie privileged and the reluctance to create a rule 

that prevents release of information based on a fanciful or theoretical chance of breaching 

privilege.  By placing the focus of the privilege analysis on the “assiduous, vigorous seeker of 

information” rather than the casual reader, the court established an approach that protects the 

privilege but still permits release of information where the claim of solicitor-client privilege is 

fanciful or merely theoretical.  The Board’s argument fails to recognize the obvious:  Legal 
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Services Society and the other decisions acknowledge that there are occasions when claims of 

privilege will not stand up to scrutiny and, therefore, there has to be some way for the 

adjudicator of the privilege issue to assess the validity of the assertion of privilege. 

[104]     In the Order at paras. 40-41, the Acting Commissioner accepted the rebuttable 

presumption of privilege in relation to information about lawyers’ billings and found that the 

presumption of privilege would be rebutted “if there is no reasonable possibility that disclosure 

of the amount of the fees paid will directly or indirectly reveal any communication protected by 

the privilege”.  Citing Re: Ministry of the Attorney General, (17 July, 2006), Order PO-2484, 

OIPC, [2006] O.I.P.C. No. 111 (Q.L.), a decision by an adjudicator under the Ontario legislation, 

the Acting Commissioner agreed that the way to approach the issue was to ask: 

(1)      is there any reasonable possibility that disclosure of the amount of the fees paid 

will directly or indirectly reveal any communication protected by the privilege? and 

(2)      could an assiduous inquirer, aware of background information, use the information 

requested to deduce or otherwise acquire privileged communications? 

[105]     The approach taken by the Acting Commissioner is consistent with the decision in 

Maranda, and with previous decisions of the courts in British Columbia.  He properly 

acknowledges the starting position:  there is a rebuttable presumption of privilege.  In addition, 

he accurately describes the high bar that must be met before information will be released. 

[106]     In summary, I conclude that the Acting Commissioner did not create an approach that 

was different from, or inconsistent with, the evolving jurisprudence.  The prior decisions do not 

create an absolute privilege that could not be rebutted.  His articulation of the legal test, taking 

into account Maranda and the previous decisions of the British Columbia courts was correct. 

b)       Could the Acting Commissioner determine the privilege by taking the nature and 
context of the information into account, in the absence of submissions by Mr. 
Bryfogle to rebut the presumption of privilege? 

[107]     The Board argues that because Mr. Bryfogle (as the access applicant) did not put forth 

evidence or argument to rebut the presumption of privilege in this case, it was an error for the 

Acting Commissioner to proceed to consider the nature and context of the information in the 

documents in adjudicating the claim of privilege.  In essence, the Board’s submission is that if 

the documents and their contents are presumptively privileged, and the law provides that the 

privilege can be rebutted by the party seeking access to them, then the onus switches to that 

party to put forth either evidence or argument to rebut the presumption.  A failure to do so, the 

Board submits, must necessarily mean that the presumption of privilege stands, and the 

documents and their contents are protected from disclosure. 
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[108]     The OIPC argues that the starting point for the analysis is s. 57 of the Act, which puts the 

onus on the public body to satisfy the Commissioner that the exception applies.  The 

presumption of privilege cannot be considered without reference to s. 57.  Where, as here, the 

public body provides only minimal information in its submissions, the OIPC argues that the 

Commissioner must be permitted to examine the nature and context of the records in order to 

determine whether the privilege is properly claimed. 

[109]     In support of this assertion, the OIPC notes that in most cases, the public body will have 

the most information about the content of the records and will therefore be in the best position 

to speak to the privileged information that is at risk of being disclosed if they are made 

available.  In the instant case, the OIPC argues, the paucity of information in the Board’s 

submissions would have made it difficult for Mr. Bryfogle to put forth evidence or argument to 

rebut the presumption; how could he be expected to make submissions about the nature of 

documents if he had no knowledge of those documents to begin with? 

Analysis 

[110]     Here again, the relevant principles are set out in Maranda.  Justice LeBel spoke to the 

issue of privilege as it relates to lawyers’ fees and bills of account at paras. 33-34, in the context 

of discussing the requirements for authorization of a search of a lawyer’s office in a criminal 

investigation: 

[33]      ...the fact consisting of the amount of the fees must be regarded, in itself, as 
information that is, as a general rule, protected by solicitor-client privilege. ... Because of 
the difficulties inherent in determining the extent to which the information contained in 
lawyers’ bills of account is neutral information, and the importance of the constitutional 
values that disclosing it would endanger, recognizing a presumption that such information 
falls prima facie within the privileged category will better ensure that the objectives of this 
time-honoured privilege are achieved. ... 

[34]      Accordingly, when the Crown believes that disclosure of the information would not 
violate the confidentiality of the relationship, it will be up to the Crown to make that 
allegation adequately in its application for the issuance of a warrant for search and 
seizure. The judge will have to satisfy himself or herself of this, by a careful examination 
of the application, subject to any review of his or her decision. 

[111]     A search by public authorities in a criminal context for documents in a lawyer’s office has 

some similarities to a request by an access applicant for information relating to litigation 

expenditures.  However, it is not by any means analogous.  While the Crown may be required to 

“make the allegation adequately” in an application for a search warrant, it would be 

inappropriate to place a similar burden on an access applicant.  An access applicant has neither 

the resources nor the powers available to the Crown and police. 

[112]     Further, the principle set forth in Maranda can be upheld and applied without placing, in 

every case, an evidentiary burden, or a requirement to make submissions, on an access 
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applicant.  So long as the test is properly applied – privilege is presumed; and there is no 

possibility that an assiduous inquirer, aware of background information, could use the 

information requested to deduce or otherwise acquire privileged information – then it may be 

possible to reach a conclusion that the documents are not privileged. 

[113]     If the Commissioner could not take the nature and context of the information into account 

in determining if a claim of privilege should be upheld, the Commissioner would be deprived of 

material evidence.  The nature and context of records and information will almost always have 

evidentiary value when considering claims of privilege.  This is particularly so where the access 

applicant has a limited ability to put forward other evidence regarding the records or 

information.  There is nothing in the Act, or the relevant jurisprudence, which precludes the 

Commissioner from considering this important evidence for the purpose of determining whether 

privilege has been properly claimed. 

[114]     Accordingly, I conclude that the Acting Commissioner did not err when he found, at 

para. 44: 

[44]      I agree that the lack of submissions directly on point by the applicant cannot be 
determinative of the proper application of FIPPA. It is still incumbent upon me to consider 
the nature of the information and the circumstances and context of the case to determine 
whether the presumption is rebutted. 

[115]     In my view, this position is consistent with the Supreme Court of Canada’s statement in 

Maranda that the privilege will be rebutted where it is alleged without a proper basis (at 

para. 34), or, in the words of Newbury J.A. in Legal Services Society, where it is possible to 

conclude that the release of the information creates a “merely fanciful or theoretical possibility of 

breach of the privilege” (at para. 37).  Furthermore, irrespective of any submissions by the 

access applicant on the point, the high standard of the “assiduous inquirer” provides sufficient 

protection against possible interference with the privilege. 

c)       Where the Board has identified documents as being responsive to the request, 
could the Acting Commissioner order that the documents not be withheld on the 
basis that he could not conclude the documents had anything to do with legal 
fees? 

[116]     The Board says that when it advised the Acting Commissioner that the documents it 

produced were responsive to the request for information about legal fees, a presumption of 

privilege arose.  In the Board’s submission, it was an error for the Acting Commissioner to 

conclude that the documents had nothing to do with legal fees in the absence of evidence or 

argument that rebuts the presumption of privilege. 

[117]     The OIPC argues that although Maranda establishes that information about the amount 

of legal fees paid by a client to a lawyer attracts a presumption of privilege, a public body 
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cannot render information presumptively privileged simply by identifying it as responsive to an 

access request.  At the very least, the OIPC says, the public body must identify the nature of 

the information it says is entitled to the presumption. 

[118]     The OIPC submits that in this case the request for information was not limited to legal 

fees or disbursements, but rather extended to any expenditures relating to litigation or 

grievances, or a “litigation fund”.  The Board was provided with the Notice of Written Inquiry, 

which noted that in an inquiry, it is up to the public body to prove that the applicant has no right 

of access to the record; the Board chose not to provide any submissions or evidence about the 

records it sought to withhold. 

Analysis 

[119]     The part of the Order that is at issue here is found at paras. 45-46, where the Acting 

Commissioner stated as follows: 

[45]      ... As noted at the outset, the School District withheld three types of records under 
s. 14. ... 

[46]      The School District did not provide any evidence regarding what the numbers in 
this printout represent or their connection to any information that might be privileged 
under s. 14. Even if the onus is on the applicant to displace a presumption of privilege, 
the School District must still provide a factual foundation to allow for a determination that 
presumption of privilege attaches to the documents in issue. In this case, in the absence 
of any evidence or submissions on point from the School District, I am unable to conclude 
that these documents disclose anything about attorney’s fees at all. 

[120]     The Acting Commissioner’s analysis in this part of the Order is misdirected.  Given the 

nature of the access request and the indication from the Board that the documents were 

responsive to that request, the Acting Commissioner should have addressed these 

considerations in determining the claim of privilege.  Indeed, this would seem to be fundamental 

to a full consideration of the nature and context of the records. 

[121]     In my view, the analysis must be guided by the onus on the Board and the presumption 

of privilege.  Here, the Board has the burden of establishing that Mr. Bryfogle has no right of 

access to the documents pursuant to s. 57.  On the other hand, if the documents do, in fact, 

relate to legal fees paid to counsel by the Board, privilege is presumed.  The Board maintains 

that all it needed to do to satisfy its burden under s. 57 was indicate that the requested 

documents contained information pertaining to litigation expenditures.  Having done so, the 

Board argues that the burden shifted to Mr. Bryfogle to rebut the presumption of privilege by 

way of evidence or argument. 

[122]     While the presumption will not create an evidentiary burden in every case, it may do so 

where either the context of the information or a review of the records satisfies the adjudicator 
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that the document does contain billing information relating to litigation expenditures.  Where that 

is the case, the presumption of privilege will prevail unless it is rebutted by evidence or 

argument that is sufficient to satisfy the adjudicator that there is no reasonable possibility that 

disclosure of the amount of the fees paid will directly or indirectly reveal any communication 

protected by the privilege and that an assiduous inquirer, aware of background information, 

could not use the information requested to deduce or otherwise acquire privileged 

communications. 

[123]     This is the approach taken by the Ontario Court of Appeal in Ontario (Ministry of the 

Attorney General) v. Ontario (Assistant Information and Privacy Commissioner) (2005), 251 

D.L.R. (4th) 65 (Ont. C.A.): 

[12]      The presumption will be rebutted if there is no reasonable possibility that 
disclosure of the amount of the fees paid will directly or indirectly reveal any 
communication protected by the privilege. In determining whether disclosure of the 
amount paid could compromise the communications protected by the privilege, we adopt 
the approach in Legal Services Society v. Information and Privacy Commissioner of 
British Columbia (2003), 226 D.L.R. (4th) 20 (B.C.C.A.) at 43-44. If there is a reasonable 
possibility that the assiduous inquirer, aware of background information available to the 
public, could use the information requested concerning the amount of fees paid to deduce 
or otherwise acquire communications protected by the privilege, then the information is 
protected by the client/solicitor privilege and cannot be disclosed. If the requester satisfies 
the IPC that no such reasonable possibility exists, information as to the amount of fees 
paid is properly characterized as neutral and disclosable without impinging on the 
client/solicitor privilege. 

[124]     That case concerned a decision of the Ontario Information and Privacy Commissioner 

that required the Attorney General to disclose the total amount of legal fees it had paid to two 

lawyers who had acted for intervenors in a criminal proceeding.  The circumstances were 

therefore similar to the circumstances here.  The court stated as follows at para. 11: 

[11]      While we think the context in which information is sought may be relevant to 
whether it is protected by the client/solicitor privilege, we accept for the purposes of this 
appeal, that in the present context one should begin from the premise that information as 
to the amount of fees paid is presumptively protected by the privilege. The onus lies on 
the requester to rebut that presumption. 

[125]     In my view, the context of the matter before me is very similar to the context of the case 

before the Ontario Court of Appeal.  Mr. Bryfogle was seeking information about legal expenses 

incurred in litigation being conducted by the Board.  Here, as in the Ontario case, the Acting 

Commissioner also reviewed the records.  In doing so, he saw that the records included a 

statement as to the amount of fees paid to a law firm within a calendar year.  He also knew that 

the records were responsive to the request for information.  Nothing in the review of the records 

or in the context could rebut the presumption that results from the Board’s identification of the 

records as being responsive to the request for information pertaining to legal fees or 
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disbursements, expenditures relating to litigation or grievances, or a “litigation fund”. 

[126]     While the Acting Commissioner appears to have recognized that the amount of fees paid 

to a lawyer is presumptively protected by the privilege, he does not properly consider the effect 

of the Board’s assertion that the records and information it provided were responsive to Mr. 

Bryfogle’s access request.  Had that been given due weight, it would not have been possible for 

the Acting Commissioner to reach the conclusion that the documents do not “disclose anything 

about attorney’s fees at all”.  The Acting Commissioner erred in arriving at that conclusion.  He 

erred in holding that “the School District must still provide a factual foundation to allow for a 

determination that presumption of privilege attaches to the documents in issue”.  He should 

have started from the presumption that privilege did apply, and examined the documents and 

information to determine if it might be possible for an assiduous inquirer to use the information 

provided to draw possible inferences.  The presumption should have applied to these 

documents because the Board indicated they were responsive to the request and withheld 

pursuant to s. 14.  Once raised, the presumption should have remained in place until the Acting 

Commissioner was satisfied it was rebutted.  In short, he failed to give adequate weight to the 

assertion by the Board that the information was responsive to the request. 

d)       Did the Acting Commissioner err in concluding that the records themselves do not 
reveal information that is protected by privilege? 

[127]     The Board argues that the information in the records attracts the protection of solicitor-

client privilege because an assiduous inquirer could potentially obtain information about the 

terms of the retainer and other confidential communications connected to the lawyer/client 

relationship.  Considering the nature of Mr. Bryfogle’s allegations in the underlying litigation – 

namely, that the Board had improperly expended public funds in its defence – the Board argues 

it is apparent that this is precisely the kind of information he is looking for.  Furthermore, the 

Board submits, the fact of the aggregate amount of the legal fees billed would permit the 

intelligent deduction of other privileged information, such as the Board’s strategies in respect of 

litigation. 

[128]     The Board further submits that the Acting Commissioner erred in concluding that the 

Vendor Inquiry Documents could be severed, with the information regarding the total amount of 

payment and the name of the law firm being disclosed and the other parts withheld.  In so 

finding, the Board argues, the Acting Commissioner failed to heed the Court’s admonition in 

Maranda regarding the inherent difficulty in separating privileged information from neutral 

information in records showing legal expenditures (at para. 33).  The Board further submits that 

the Acting Commissioner erred in applying the approach to severance that is applicable under 

other provisions of the Act.  They refer to British Columbia (Minister of Environment, Land & 

Parks) v. British Columbia (Information & Privacy Commissioner) (1995), 16 B.C.L.R. (3d) 64 
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(S.C.), which was later modified by College of Physicians and Surgeons, for the proposition that 

in cases such as this, where privileged information is intertwined with other non-privileged 

information, severing the information is not an appropriate option. 

Analysis 

[129]     The classic formulation of the kinds of communications which attract the protection of 

solicitor-client privilege was summarized by Holmes J. in Municipal Insurance Assn. of British 

Columbia at para. 24.  In summary, communications are privileged where legal advice is sought 

from a lawyer by a client, the communications relate to that purpose, and were made in 

confidence. 

[130]     The issue in that case was whether the Commissioner had erred in finding that the City 

of North Vancouver could not withhold information regarding the total amount of legal 

expenditures it had incurred to that date in the defence of a lawsuit.  The document at issue 

was a one-page interim invoice for legal costs. 

[131]     Justice Holmes concluded that in the circumstances of the case at the time of the access 

request, the document should have been protected from disclosure on a proper interpretation of 

s. 14.  In my view, his comments at paras. 47-48 are apt in the instant case: 

[47]      I find North Vancouver’s being required to disclose the amount of its interim legal 
costs in the course of ongoing litigation would result in the disclosure of important detail in 
relation to its retainer and to prejudice its right to communicate with counsel in confidence 
to obtain information necessary to understand its position in the lawsuit and enable 
reasoned instructions to be formulated and given. 

[48]      Knowledgeable counsel, given the information as to his opponent's legal costs, 
could reach some reasonably educated conclusions as to detail of the retainer, questions 
or matters of instruction to counsel, or the strategies being employed or contemplated. 

[132]     Here, as in the case before Holmes J., the access requests were made in the 

circumstances of ongoing litigation and sought information regarding the total amount of funds 

that the public body had spent in relation to litigation.  The fact that the request related to 

litigation expenses generally does not change the situation.  An assiduous inquirer would know 

what other litigation the Board was involved in and could likely infer how much of any global 

litigation expense amount related to the case under consideration.  As Holmes J. recognized, 

the possibility that such information could reveal privileged communications between a public 

body and its lawyer may require the public right of access to information to be tempered in 

these circumstances.  I find that this is the case here. 

[133]     Justice Holmes described a number of examples of the types of conclusions that could 

reasonably be discerned from the fact of the total of interim fees to date in a lawsuit (at 

para. 49).  In his view, these could include: 

Page 32 of 352012 BCSC 427 School District No. 49 (Central Coast) v. British Columbia (Informati...

05/06/2012http://www.courts.gov.bc.ca/jdb-txt/SC/12/04/2012BCSC0427.htm



−       the state of a party’s preparation for trial; 

−       whether the expense of expert opinion evidence had been incurred; 

−       whether the amount of the fees indicated only minimal expenditure, thus showing 
an expectation of compromise or capitulation; 

−       where co-defendants are involved whether it appears one might be relying upon 
the other to carry the defence burden; 

−       whether trial preparation was done with or without substantial time involvement 
and assistance of senior counsel; 

−       whether legal accounts were being paid on an interim basis and whether 
payments were relatively current; 

−       what future costs to the party in the action might reasonably be predicted prior to 
conclusion by trial. 

[134]     If the access applicant is also a litigant in the proceeding in question, there is no question 

that any insight they might gain into these matters could be prejudicial to the public body’s 

interests in the litigation and would therefore operate to undermine the sanctity of the solicitor-

client relationship. 

[135]     Having reviewed the documents in question, I find that the Vendor Inquiry Documents 

are subject to solicitor-client privilege and should therefore be protected from disclosure under 

s. 14.  In my view, the information in these records – specifically, the name of the law firm and 

the total amount of fees paid – could enable an assiduous inquirer, aware of background 

information, to deduce or otherwise acquire privileged information. 

[136]     I agree with the Board that the Acting Commissioner erred when he ordered the 

disclosure of records which he had been advised related to legal fees because he was unable 

to determine that they in fact related to legal fees.  He was bound to approach his consideration 

of the privilege question from the starting position that the information identified by the Board 

was directly responsive to an access request which expressly sought information relating to 

legal fees.  

[137]     Since I have found that he erred in ordering the release of this information, I need not 

comment on whether the Acting Commissioner improperly severed the Vendor Inquiry 

Documents.  These records, in their entirety, are protected by solicitor-client privilege and 

should not be disclosed. 

[138]     With respect to the G/L Account Summary Documents, it is less apparent that these 

records contain information that, if disclosed, would risk revealing privileged information.  The 

law firm’s name does not appear on the document.  Rather, there is reference to budget and 

expenditure amounts for a specific account in the G/L Account Summary.  However, I conclude 

that the Acting Commissioner also erred in applying the test in relation to these documents.  
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Once again, he was required to start his consideration from the basis that these documents and 

the information contained in them are responsive to the request for information about 

expenditures on legal fees by the Board.  The fact that this may not have been apparent on the 

face of the documents is, in my view, an insufficient ground for the Acting Commissioner to 

have reached the opposite conclusion.  In other words, it must be concluded, absent 

information or argument to allow for rebuttal, that the information provided must relate to legal 

fees paid to counsel. 

[139]     Although the information in the G/L Account Summary Documents is limited, it may 

nonetheless allow for the deduction of privileged information.  Indeed, it is entirely possible that 

an assiduous inquirer could use the account identifier and the expenditure totals stated in the 

records to draw inferences about Board expenditures in respect of the particular legal matter in 

question.  As I have said, an assiduous inquirer would know whether the Board is involved in 

other litigation and on this basis could foreseeably infer whether and possibly to what extent, 

amounts stated in the records relate to the underlying litigation in this case.  On the authorities, 

it is clear that information of this kind raises a presumption of privilege.  As Mr. Bryfogle did not 

provide any evidence or argument in this case, the presumption of privilege has not been 

rebutted.  As a result, I conclude that the G/L Account Summary Documents should not be 

disclosed. 

e)       In any event, did the Acting Commissioner err by premising his analysis on the 
presumption that he has jurisdiction to compel production of solicitor-client 
privileged records and independently review them prior to adjudicating the claim 
of privilege? 

[140]     I have already indicated that this question is not necessary to the decision in this case, 

as the Board voluntarily disclosed all of the documents in question to the Acting Commissioner.  

I have however set out my views on this issue above with the caveat that those views are 

clearly obiter. 

CONCLUSION 

[141]     In summary, I find that the Commissioner has the jurisdiction to adjudicate questions of 

solicitor-client privilege for the purpose of determining whether records sought to be disclosed 

are exempted from disclosure under s. 14 of the Act. 

[142]     I have reviewed the decision of the Acting Commissioner on a standard of correctness.  

The Acting Commissioner set out the correct legal test to be applied when considering issues of 

solicitor-client privilege.  However, I have concluded that the Acting Commissioner’s ultimate 

conclusion that the records in question would not disclose privileged information was incorrect.  

He erred in ordering the Board to disclose the information in the Vendor Inquiry Documents 
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regarding the total amount of the payment and the name of the law firm, as well as in ordering 

disclosure of the G/L Account Summary Documents.  His decision ordering that the redacted 

documents be produced is thus quashed. 

[143]     If the parties wish to make submissions regarding costs, those submissions should be 

made in writing on a schedule arranged through Trial Scheduling. 

“Butler J.”
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