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Summary:  An applicant made a request under the Freedom of Information and 
Protection of Privacy Act (FIPPA) to the Public Service Agency (PSA) for access to 
records containing information about herself. The PSA disclosed the responsive records 
but withheld some information in them under several exceptions to disclosure under 
FIPPA. The adjudicator found that the PSA was authorized or required to refuse to 
disclose some of the information under ss. 13(1) (advice or recommendations), 14 
(solicitor-client privilege) and 22(1) (harm to third-party personal privacy) but that some 
of the withheld information did not fall within the claimed exceptions. The adjudicator 
ordered the PSA to give the applicant access to the information it was not required to 
withhold. 
 
Statutes Considered:  Freedom of Information and Protection of Privacy Act, RSBC 
1996 c 165, ss. 6(1), 13(1), 13(2), 13(3), 14, 15(1)(l), 22(1), 22(2)(a), 22(2)(c), 22(2)(e), 
22(2)(f), 22(2)(h), 22(3)(a), 22(3)(d), 22(3)(g), 22(3)(h), 22(4)(a), 22(4)(e), 22(5).  

 
INTRODUCTION 
 
[1] Under the Freedom of Information and Protection of Privacy Act (FIPPA), 
an individual (applicant) requested access to records containing information 
about herself from the Public Service Agency (the PSA), which is an agency 
within the Ministry of Finance. 
 
[2] The PSA provided the responsive records to the applicant but withheld 
some information in them under ss. 13 (advice or recommendations), 14 
(solicitor-client privilege), 15(1)(l) (harm to security of computer system), 17(1) 
(harm to the financial or economic interests of a public body), 19(1) (harm to 
individual or public safety) and 22 (unreasonable invasion of third party personal 
privacy).  
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[3] The applicant asked the Office of the Information and Privacy 
Commissioner (OIPC) to review the PSA’s decision. Mediation by the OIPC did 
not resolve the issues in dispute, and the matter proceeded to inquiry.  
 
[4] Before the close of the submissions phase, the PSA reconsidered its 
decision to withhold some of the information in dispute, and provided that 
information to the applicant.1 After the reconsideration, the PSA no longer relies 
on ss. 17(1) and 19(1) to withhold any of the information in dispute.2 Therefore, 
ss. 17(1) and 19(a) are not at issue, and I will not consider those sections any 
further.  
 

Preliminary matters  

Issues outside the scope of this inquiry, ss. 6 and 25 
 
[5] In the applicant’s submission, she argues that disclosure of the 
information at issue is in the public interest under s. 25(1).3 In addition, she 
submits, among other things, a complaint about the PSA not adequately 
searching for information in response to her access request.4 The applicant 
seems to be suggesting that the PSA failed to comply with its duty to assist under 
s. 6(1) of FIPPA which imposes a duty on a public body to conduct an adequate 
search for records.5 
 
[6] Sections 6 and 25 are not listed as issues in the OIPC investigator’s fact 
report or the notice of inquiry.  
 
[7] The notice of inquiry6 and past OIPC orders7 state that parties may only 
introduce new issues at the inquiry stage if they request and receive prior 
permission from the OIPC to do so. 
 
[8] The applicant did not request the OIPC’s permission to add ss. 6(1) and 
25(1) as issues. Also, she did not explain why she did not request permission to 
add these sections prior to the inquiry, and she did not identify any exceptional 
circumstances which would warrant a departure from the OIPC’s usual 
approach. Accordingly, I decline to add ss. 6(1) and  25 as issues in this inquiry 
and will not consider whether these sections apply to the information in dispute.8 

 
1 Agency’s June 16, 2025 letter.  
2 Agency’s initial submission at paras 9-10.  
3 Applicant’s response submission at para 164.  
4 Applicant’s response submission at paras 162 and 165d. 
5 Order 02-18, 2002 CanLII 42443 (BCIPC) at para 7. 
6 Notice of inquiry was provided to both parties at the start of this inquiry. 
7 See, for example, Order F16-34, 2016 BCIPC 38 (CanLII) at para 9.  
8 See, for similar reasoning, Order F15-15, 2015 BCIPC 16 (CanLII) at para 10; Decision F08-02, 
2008 CanLII 1647 (BCIPC) at paras 28-30. 
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Notice to third parties, s. 23 
 
[9] As part of her submissions about s. 22, the applicant requests the OIPC to 
direct the PSA to contact individuals to determine whether they are willing to 
consent to the release of their personal information.9 She appears to be referring 
to s. 23.  
 
[10] Section 23 sets out a public body’s obligation to give notice to third 
parties10 when the responsive records contain information that may be excepted 
from disclosure under ss. 18.1, 21 or 22 of FIPPA. A previous OIPC order has 
said that if a public body intends to disclose a third party’s personal information, 
s. 23 states that it must provide notice to that third party; if a public body intends 
to withhold the information, then it may (but is not required to) give notice to the 
third party.11 In this case, the PSA decided to withhold the information at issue 
under s. 22(1) so it was not required to issue a s. 23 notice to any of third parties.  
 
[11] Taking all the above into account, I will not consider this request further.  
 
 
ISSUES 
 
[12] The issues I must decide in this inquiry are as follows:  

1. Is the PSA authorized to refuse to disclose the information in dispute 
under ss. 13(1), 14 and 15(1)(l)? 

2. Is the PSA required to refuse to disclose the information in dispute under 
s. 22(1)? 

 
[13] Under s. 57(1), the PSA has the burden of proving that the applicant has 
no right of access to the information in dispute under ss. 13(1), 14 and 15(1)(l). 
 
[14] Under s. 57(2), the applicant has the burden of proving that disclosing the 
information at issue under s. 22(1) would not unreasonably invade a third party’s 
personal privacy. However, the PSA has the initial burden of proving that the 
information qualifies as personal information.12 

 
9 Applicant’s response submission at para 157. 
10 Schedule 1 of FIPPA defines a “third party” as “in relation to a request for access to a 
record…any person, group of persons or organization other than the person who made the 
request or a public body.” 
11 Order F17-31, 2017 BCIPC 33 (CanLII) at para 11, citations omitted. 
12 Order 03-41, 2003 CanLII 49220 (BC IPC) at paras 9-11. 
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DISCUSSION 

Background 
 
[15] The PSA is a provincial agency which provides human resources 
leadership, services, and programs for the Government of British Columbia (the 
Government) pursuant to s. 5 of the Public Service Act.13 Also, on behalf of the 
Government, the PSA has conduct of any grievances filed by the British 
Columbia General Employee’s Union (BCGEU). 
 
[16] The applicant has been an employee with the Government since 2001.14 
She is a member of BCGEU, and is currently on leave from her position with the 
Ministry of Attorney General (the Ministry).  
 
[17] The applicant was the subject of two workplace investigations between 
2017 and 2019. Following the investigations, she filed eight BCGEU grievances 
against the Ministry about the result of these investigations. BCGEU withdrew or 
settled six of those eight grievances. Two remain outstanding.  
 

Records and information at issue  
 
[18] The responsive records consist of 1,491 pages of documents comprised 
of reports, scripts, correspondence, emails, notes, grievance letters, and 
chronologies.  
 
[19] Also, the PSA is withholding the entirety of 11 audio recordings that range 
in length between seven to 97 minutes. These audio recordings are recordings of 
interviews of eight individuals.  
 

Solicitor-client privilege, s. 14 
 
[20] Section 14 says that the head of a public body may refuse to disclose 
information that is subject to solicitor-client privilege. For the purpose of s. 14, 
solicitor-client privilege includes legal advice privilege and litigation privilege. In 
this case, the PSA claims both privileges.  

Sufficiency of evidence to substantiate the s. 14 claim 
 
[21] The PSA did not provide the information withheld under s. 14 for my 
review.  

 
13 RSBC 1996, c 385. 
14 Applicant submits that she commenced her employment with the Government in 2001, and the 
PSA incorrectly states that she started the employment in 2007. 
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[22] The applicant submits that I must order the PSA to provide the records in 
which it withheld information under s. 14 for my review.15 
 
[23] Section 44(1)(b) gives me, as the Commissioner’s delegate, the power to 
order production of records to review them during an inquiry. However, given the 
importance of solicitor-client privilege, and in order to minimally infringe on that 
privilege, I would only order production of records being withheld under s. 14 
when it is absolutely necessary to decide the issues in dispute.16 
 
[24] Past court cases and OIPC orders have discussed the evidence required 
to establish solicitor-client privilege in the absence of the records.17 Although 
there are no steadfast rules and each case depends on its own facts, some 
general rules have been established, including that:18 

• a party claiming privilege must list each disputed record separately and 
provide, without revealing privileged information, a description of the 
record in sufficient detail to allow one to assess the claim of privilege; 

• the description of the record should include the date it was created or 
sent, the type of communication (e.g., “email”) and the names of the 
author and the recipient(s); 

• in addition to a proper description of the disputed records, the party 
claiming privilege must provide evidence to substantiate the privilege 
claim; 

• ideally, affidavit evidence in support of a privilege claim should avoid 
hearsay and come from an affiant with direct knowledge of the disputed 
records; and 

• it is helpful, and in some cases even necessary, to have affidavit 
evidence from a lawyer, who is an officer of the court and has 
a professional duty to ensure that privilege is properly claimed. 

 
[25] For the reasons below, I find that the PSA provided a sufficient evidentiary 
basis for me to determine whether the information it withheld under s. 14 is 
subject to solicitor-client privilege. 
 
[26] To support its claims of privilege over the records, the PSA provided 
affidavit evidence from a lawyer (Lawyer DH) with the Legal Services Branch 

 
15 Applicant’s response submission at para 136.  
16 Order F14-19, 2014 BCIPC 16 at para 10; Canada (Privacy Commissioner) v Blood Tribe 
Department of Health, 2008 SCC 44 at para 17; Alberta (Information and Privacy Commissioner) 
v University of Calgary, 2016 SCC 53 at para 68.  
17 British Columbia (Minister of Finance) v British Columbia (Information and Privacy 
Commissioner), 2021 BCSC 266 [Minister of Finance] at paras 76-93 and Order F20-16, 2020 
BCIPC 18 at paras 8-10. 
18 Minister of Finance at paras 76-93 and Order F20-16, 2020 BCIPC 18 at paras 8-10. 
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(LSB) of the Ministry,19 a PSA senior labour relations specialist (Senior 
Specialist),20 and a PSA employee relations specialist (Specialist).21 In addition, 
the PSA provided a table of records which explains the page number, date and 
description of the information in dispute, and the grounds on which privilege is 
claimed.22 
 
[27] Lawyer DH says that he assumed conduct of arbitration proceedings of 
the applicant’s grievances in 2021. He says that from 2019 until he took over 
another LSB lawyer (Lawyer MO) was legal counsel assisting the PSA in these 
proceedings. Lawyer DH also says that he reviewed all of the information 
withheld under s. 14. I note that as a practising lawyer, Lawyer DH has a 
professional obligation to ensure that privilege is not improperly claimed.23 
 
[28] Senior Specialist and Specialist say that the applicant filed eight 
grievances between 2017 and 2021, six grievances were settled or withdrawn, 
and two grievances proceeded to arbitration.24 Specialist explains that she has 
24 years of experience in employee and labour relations, and she has been in 
her current position since 2019. Senior Specialist says that she has been in her 
position since 2018, she has held roles in employee and labour relations at the 
Government since 2015,25 and she assumed conduct of the applicant’s 
grievances in 2023.26  
 
[29] Specialist and Senior Specialist were not included in the communications 
in dispute under s. 14, nor did they prepare the content of the records at issue. 
I find however they both reviewed the records, and have professional 
experiences in labour and employee relations, and the applicant’s arbitration.27  
 
[30] I am satisfied that Lawyer DH, Senior Specialist, and Specialist have 
direct knowledge of the content and context of the information at issue.  
 
[31] In conclusion, I find affidavits from Lawyer DH, Senior Specialist and 
Specialist provide sufficient information for me to decide if s. 14 applies, and it is 
not necessary to order production of the records for my review.  

 
19 Lawyer DH’s affidavit #1.  
20 Senior Specialist’s affidavit #1.   
21 Employee Relations Specialist’s affidavit #1.  
22 Exhibit A to Lawyer A’s affidavit #1.  
23 See British Columbia (Minister of Finance) v. British Columbia (Information and Privacy 
Commissioner), 2021 BCSC 266 at para 86. See also Order F20-16, 2020 BCIPC 18 at para 10 
and Nelson and District Credit Union v. Fiserv Solutions of Canada, Inc. (Master), 2017 BCSC 
1139 at para 54. 
24 Specialist’s affidavit #1 at para 15 and Senior Specialist’s affidavit #1 at para 22.  
25 Senior Specialist’s affidavit #1 at para 4. 
26 Senior Specialist’s affidavit #1 at paras 4-5.  
27 Senior Specialist’s affidavit #1 at para 21 and Specialist’s affidavit #1 at para 4. 

https://www.canlii.org/en/bc/bcsc/doc/2021/2021bcsc266/2021bcsc266.html
https://www.canlii.org/en/bc/bcsc/doc/2021/2021bcsc266/2021bcsc266.html#par86
https://www.canlii.org/en/bc/bcipc/doc/2020/2020bcipc18/2020bcipc18.html
https://www.canlii.org/en/bc/bcipc/doc/2020/2020bcipc18/2020bcipc18.html#par10
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1139/2017bcsc1139.html
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1139/2017bcsc1139.html
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc1139/2017bcsc1139.html#par54
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Legal advice privilege 
 
[32] Legal advice privilege protects confidential communications between 
a solicitor and client made for the purpose of seeking, formulating, or providing 
legal advice, opinion, or analysis. For information to be protected by legal advice 
privilege it must be: 

• a communication between a solicitor and client (or their agent); 

• that entails the seeking or providing of legal advice; and 

• that is intended by the solicitor and client to be confidential.28 
  
[33] Not every communication between client and solicitor is protected by legal 
advice privilege. If the conditions set out above are satisfied, then legal advice 
privilege applies. 
 
[34] Legal advice privilege extends beyond the document that communicates 
legal advice to those that are “part of the continuum of information exchanged” 
between the client and the lawyer in order to obtain or provide the legal advice.29  
In this regard, the courts have held that the “continuum of communications” 
includes the necessary exchange of information between solicitor and client for 
the purpose of obtaining and providing legal advice such as “history and 
background from a client” or communications to clarify or refine the issues or 
facts.30 The courts have also held that the continuum includes communications at 
the other end of the continuum, after the client receives the legal advice, such as 
internal client communications about the legal advice and its implications.31 In 
addition, legal advice privilege applies not only to privileged communications 
themselves, but also to information that would reveal those communications.32 
 
[35] The PSA applied legal advice privilege to withhold information in 14 email 
strings found at multiple pages.33 These email strings include communications 
between PSA staff and Lawyer MO, and communications between PSA staff and 
the Ministry staff.  
 
[36] To support its position, the PSA provides Senior Specialist and Lawyer 
DH’s evidence which provides background information about the arbitration. This 
evidence can be summarized as follows:  

 
28 Solosky v. The Queen, 1979 CanLII 9 (SCC), [1980] 1 SCR 821 [Solosky] at p. 837. 
29 Camp Development Corporation v. South Coast Greater Vancouver Transportation Authority, 
2011 BCSC 88 (CanLII) at paras 40-46; Huang v. Silvercorp Metals Inc., 2017 BCSC 795 at 
para 83. 
30 Ibid. 
31 Ibid.  
32 Order F22-16, 2022 BCIPC 18 (CanLII) at para 31. 
33 Pages 832, 845, 850-913, 924, 1093-1120, 1300, 1315, 1319-1320 of the records.  

https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc88/2011bcsc88.html
https://www.canlii.org/en/bc/bcsc/doc/2011/2011bcsc88/2011bcsc88.html#par40
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc795/2017bcsc795.html
https://www.canlii.org/en/bc/bcsc/doc/2017/2017bcsc795/2017bcsc795.html#par83
https://www.canlii.org/en/bc/bcipc/doc/2022/2022bcipc18/2022bcipc18.html
https://www.canlii.org/en/bc/bcipc/doc/2022/2022bcipc18/2022bcipc18.html#par31
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• There are two forms of arbitration under the BCGEU Collective 
Agreement: expedited arbitration and formal arbitration.   

• Expedited arbitration is intended to facilitate quick resolution of 
grievances and requires an Agency representative representing an 
employer.  

• Formal arbitration requires a lawyer representing an employer.34  

• When a lawyer with LSB assumes conduct of formal arbitration 
proceedings, both the PSA and the Ministry’ representatives provide 
instructions to that lawyer.35 

 
[37] Lawyer DH explains that throughout the grievance process, the PSA’s and 
the Ministry’s representatives collaborate to resolve the grievance.36 He says that 
Lawyer MO was assigned to conduct formal arbitration of the applicant’s 
grievances and provided legal representation to the PSA and the Ministry about 
those grievances.37 He also says that the information in dispute is comprised of 
email strings between Lawyer MO and representatives of the PSA and the 
Ministry. He explains this information was about:   

• Discussing and setting out legal advice about formal arbitration;38 

• Sending and receiving documents created for mediation;39 and 

• Providing an update on arbitration process and scheduling a future 
meeting for the provision of legal advice.40 

• Providing legal advice and discussing legal advice.41 
 
[38] He also says the disputed information includes email strings between the 
PSA and the Ministry representatives in which they discussed:  

• Strategies for the Ministry’s response to the applicant’s grievances; 

• Options for resolving the grievances, the grievance process and 
preparing for arbitration; 

• Gathering information to support the Ministry’s response to the 
grievances; 

• Future communications with BCGEU representatives; 

• Confirming instructions about the grievances and the expedited 
arbitration process;  

 
34 Senior Specialist’s at paras 18-20.   
35 Ibid at para 20.  
36 Lawyer DH’s affidavit #1 at para 8.  
37 Ibid at paras 20, 21 and 28.  
38 Ibid at para 43d). 
39 Ibid at para 43e). 
40 Ibid at para 43f).  
41 Ibid at para 43g).  
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• Legal advice received from LSB legal counsel and the intention to seek 
further legal advice from LSB legal counsel.42  

 
[39] Other than to say that it is concerning that the PSA did not provide the 
information withheld under s. 14, the applicant did not make any other 
submissions about s. 14 or counter/refute/dispute the PSA’s evidence.  

Analysis and findings, legal advice privilege 
 
[40] I accept Lawyer DH’s evidence about the disputed records, and based on 
that, I am satisfied that the PSA and the Ministry were Lawyer MO’s clients in 
relation to the applicant’s grievance and arbitration. I find that the disputed 
information in email strings between Agency staff and Lawyer MO is comprised 
of communications between Lawyer MO and his clients which entail the seeking 
and giving of legal advice. 
 
[41] Therefore, I conclude that the emails at issue are communications 
between a solicitor and their client that entail the seeking and providing of legal 
advice.  
 
[42] Turning to whether the communications at issue were intended by the 
solicitor and client to be confidential, I accept Lawyer DH’s evidence, and I am 
satisfied that the PSA and the Ministry’s representatives who received legal 
advice understood that it was confidential. Lawyer DH says that there was no 
waiver of solicitor-client privilege regarding the information in dispute.43 I accept 
Lawyer DH’s evidence that almost all of the emails Lawyer MO sent to the 
representatives have a confidentiality proviso in the signature block, and no 
parties outside the PSA and the Ministry were copied or included in the 
communications.44 
 
[43] With respect to communications between the PSA and the Ministry staff, 
I find that these fall within the continuum of communications and are privileged 
on that basis. I am satisfied with the description of these communications in the 
table of records45 which shows that each of these communications involves the 
PSA and the Ministry staff discussing Lawyer MO’s legal advice and update on 
the arbitration process.  
 
[44] It is well-established that legal advice privilege includes communications 
between employees which transmit or comment on privileged communications 
with lawyers.46 I find that discussions about legal advice between the PSA and 

 
42 Lawyer DH’s affidavit #1 at para 43c).  
43 Lawyer DH’s affidavit #1 at paras 50-51.  
44 Lawyer DH’s affidavit #1 at paras 44 and 45. 
45 Lawyer DH’s affidavit #1, Exhibit A.  
46 Bank of Montreal v Tortora, 2010 BCSC 1430 at para 12. 



Order F26-12 – Information & Privacy Commissioner for BC                                       10 
______________________________________________________________________ 
 
 

the Ministry staff were confidential internal client communications commenting on 
Lawyer MO’s legal advice. I am satisfied that releasing these communications 
would reveal the substance of legal advice the PSA and the Ministry sought and 
received from Lawyer MO. Therefore, I find these communications are privileged.  
 
[45] As a final point, I note that the courts have emphasized that severing 
privileged records should only be considered when it can be accomplished 
without any risk that the privileged legal advice will be revealed.47 In this case, 
there are a few instances where the PSA applied s. 14 to withhold information 
about scheduling future meetings for the provision of legal advice.48 This 
information was included in email strings in which Lawyer MO discussed with the 
PSA and the Ministry staff about arbitration proceedings. I am not confident that 
the parts of these emails that are about scheduling meetings can be disclosed 
without any risk of revealing privileged legal advice, either directly or by 
inference.49 Therefore, I conclude s. 14 applies to all of the information in these 
emails.  
 
[46] Before concluding, I will briefly address Lawyer DH’s statement that “As 
legal counsel with LSB, I understand that I am in a solicitor-client relationship 
with the Province as a whole rather than with any particular ministry or agency of 
the Province.”50  
 
[47] The PSA provided no facts that would substantiate this assertion. Given 
the sensitivity and limited nature of the legal issues concerning the applicant’s 
grievance regarding decisions made by the Ministry, it is difficult to conceive of 
how or why the BC government as a whole could have an interest in advice 
Lawyer MO provided on this issue. In any event, the BC Supreme Court recently 
made clear that a global assertion of privilege across government as a whole 
cannot support a claim of solicitor-client privilege over individual documents.51 
I understand this to mean that a government entity, just like any private client, 
must provide evidence about the identity of the client for the purpose of each 
individual communication over which it asserts privilege.  
 
[48] But as I explained above, in this case I was provided with evidence that 
satisfies me that both PSA and the Ministry were the clients in the relationship 
with Lawyer MO and Lawyer DH.  
 

 
47 For example, British Columbia (Attorney General) v. Lee, 2017 BCCA 219 at paras 39-40. 
48 The information is located on pages 1093-1095, 1099-1101 of the records.  
49 For similar reasoning, Order F13-03, 2013 BCIPC 3 (CanLII) at paras 15-16; Order F25-50, 
2025 BCIPC 58 (CanLII) at para 27.  
50 Lawyer DH’s affidavit #1 at para 6.  
51 British Columbia (Minister of Finance) v. British Columbia (Information and Privacy 
Commissioner) 2021 BCSC 266 (CanLII) at paras 133-134. 
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[49] Considering all of the above, I conclude that the information withheld in 
the 14 email strings52 is confidential communication between solicitor and client 
which took place for the purpose of seeking and giving of legal advice, so legal 
advice privilege applies.  

Litigation privilege 
 
[50] Since I have found that legal advice privilege applies to 14 email strings 
described above, I need not decide whether litigation privilege also applies to 
those email strings. As a result, the only information I will consider under litigation 
privilege is 17 remaining emails and email strings, grievance chronologies53 and 
a quantum of discipline analysis. 
 
[51] The purpose of litigation privilege is to ensure an effective adversarial 
process by giving parties to litigation a “zone of privacy” in which to prepare their 
case.54 
 
[52] Litigation privilege applies to documents where: 

1. Litigation was ongoing or was reasonably contemplated at the time the 
document was created; and 

2. The dominant purpose of creating that document was to prepare for that 
litigation.55 

 
[53] Litigation privilege ends when the litigation that gave rise to the privilege 
ends, unless there are closely related proceedings.56 
 
[54] Previous orders have held that “litigation”, for the purposes of s. 14, 
encompasses grievance arbitration proceedings.57 Consistent with past orders, 
I find that the applicant’s grievance arbitration qualifies as litigation for the 
purpose of litigation privilege. 
  

 
52 Pages 832, 845, 850-852, 853-911, 912-913, 924, 1093-1095, 1096-1098, 1099-1101, 1102-
1104, 1105-1110, 1111-1113, 1114-1116, 1117-1120, 1300, 1315, 1319-1320 of the records.  
53 Which include a grievance portfolio (at pages 640-649 of the records), chronology and a 
grievance chronology (at pages 808-833, 835-845, 1121-1133, 1134-1440 of the records). 
54 Blank v Canada (Minister of Justice), 2006 SCC 39 at paras 27 and 34. 
55 Keefer Laundry Ltd v Pellerin Milnor Corp et al, 2006 BCSC 1180 at para 96 citing Dos Santos 
v Sun Life Assurance Co of Canada, 2005 BCCA 4 at paras 43-44. 
56 Blank v Canada (Minister of Justice), 2006 SCC 39 at para 36.  
57 Order F11-29, 2011 BCIPC 35 (CanLII), at paras 13-14; Order F22-24, 2022 BCIPC 26 
(CanLII) at paras 55-57. 
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Was litigation ongoing or in reasonable prospect when the records were 
created? 

 
[55] The first question is whether litigation was in reasonable prospect when 
the records at issue were created. Litigation is in “reasonable prospect” when 
a reasonable person, fully informed, would conclude it is unlikely that the claim in 
question will be resolved without litigation.58 Litigation need not be a certainty, but 
it must be more than mere speculation.59 
 
[56] In her affidavit evidence, Senior Specialist affirms that:  

• All of the records were created or collected, after June 1, 2018, by the PSA 
and the Ministry’s representatives and Lawyer MO for the arbitrations,60 
and at that time, expedited or formal arbitration proceedings were 
ongoing or in reasonable prospect;61 and 

• The emails at issue were sent while an expedited arbitration was 
ongoing.62  

 
[57] Lawyer DH provides evidence that:  

• The arbitration hearing for the applicant’s unresolved grievances was set 
to proceed on May 4 and 5, 2023; however, this hearing was adjourned 
because of the applicant’s health condition;63 and  

• The arbitration hearing for the unresolved grievances has not occurred 
to date.64 

 
[58] The applicant submits that an arbitration process is still underway.65 
 
[59] Based on the Lawyer DH and Senior Specialist’s affidavit evidence, I find 
that arbitration was ongoing when the records in dispute were created.  
 

Was the dominant purpose of creating the relevant documents to prepare 
for that litigation? 

 
[60] The second part of the test for litigation privilege requires that the party 
claiming privilege prove that the dominant purpose of the document, when it was 

 
58 Raj v Khosravi, 2015 BCCA 49 at paras 10-11, citing Hamalainen (Committee) of v Sippola, 
1991 CanLII 440 (BC CA) at para 20 and Sauve v ICBC, 2010 BCSC 763 at para 30. 
59 Raj v Khosravi, 2015 BCCA 49 at para 12.  
60 Senior Specialist’s affidavit #1 at paras 35 and 37.  
61 Senior Specialist’s affidavit #1 at para 37.  
62 Senior Specialist’s affidavit #1 at paras 38-40. 
63 Lawyer DH’s affidavit #1 at para 33.  
64 Ibid at para 34. 
65 Applicant’s response submission at para 146.  
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created, was to conduct or aid in the conduct of litigation.66 Litigation privilege 
may apply to a document created for more than one purpose, but only if the 
dominant purpose of the document was for the purpose of litigation.67 
 
[61] Senior Specialist says that:  

• The purpose of the emails, the quantum of discipline analysis, and the 
grievance chronologies was to prepare for arbitration of the applicant’s 
grievances.68  

• The emails at issue were sent in preparation for the possible resolution 
of the grievances;69 and 

• Grievance chronologies and the quantum of discipline analysis were 
prepared to have all the necessary facts related to the grievances for 
resolution discussions and arbitration.70 

 
[62] Specialist says that: 

• The purpose of the information withheld under litigation privilege was to 
prepare for either the expedited arbitration or the formal arbitration 
processes; 

• The grievance chronologies were created for tracking the progress of the 
grievances; 

• The quantum of discipline analysis is a material part of defence at 
arbitration and is a tool for discussion on factors to consider in assessing 
the seriousness of the alleged misconduct and options of discipline;71 
and 

• The emails at issue discuss strategies for the Ministry's response to the 
grievances, options for resolving the grievances, grievance process and 
preparing for arbitration, gathering information to support the Ministry's 
response, and confirming instructions related to the arbitration process.72 

 
[63] I find Senior Specialist and Specialist’s affidavit evidence is consistent with 
the descriptions of the records in the table of records that was attached to 
Lawyer DH’s affidavit.  
 
[64] Based on my review of this table, I am satisfied that the records at issue 
were created for the purpose of litigation. I find that in the emails and email 
strings, the Lawyer MO and the PSA and the Ministry staff discussed possible 

 
66 Ibid. 
67 Ibid at para 17. 
68 Senior Specialist’s affidavit #1 at para 17. 
69 Senior Specialist’s affidavit #1 at paras 38-40. 
70 Senior Specialist’s affidavit #1 at para 16.  
71 Specialist’s affidavit #1 at para 19.  
72 Specialist’s affidavit #1 at para 43.  



Order F26-12 – Information & Privacy Commissioner for BC                                       14 
______________________________________________________________________ 
 
 

resolutions to the grievances, and they exchanged advice on the grievances and 
arbitration process.73 I find that the grievance chronologies were prepared for the 
purpose of tracking and sharing information about the grievances. I also find 
a quantum of discipline analysis was prepared for the defense at arbitration.  
 
[65] My review of evidence leads me to find that dominant purpose for creating 
the records74 I am considering under litigation privilege was litigation. These 
records include two email strings between PSA and Ministry staff and Lawyer 
MO in which they discussed an update on the formal arbitration process. It is 
clear that these email strings were created for the dominant purpose of litigation, 
and they were to prepare for the arbitration. Therefore, I find that litigation 
privilege applies to this information. I also find that the dominant purpose for 
creating the grievance chronologies and the quantum of discipline analysis was 
litigation. 
 

Has the litigation privilege expired? 
 
[66] Senior Specialist affirms that the arbitration hearing has not yet occurred, 
and the disputes concerning the applicant’s unsolved grievance are of an 
ongoing nature.75 The applicant does not dispute this. 
 
[67] Based on this, I conclude the arbitration is ongoing and litigation privilege 
continues to apply to the information in dispute.  

Conclusion, s. 14 
  
[68] In summary, I found that legal advice privilege applies to 14 email strings, 
and litigation privilege applies to the 17 remaining emails and email strings, the 
grievance chronologies, and the quantum of discipline analysis. As a result, I find 
that the PSA is authorized to refuse to disclose all the information it withheld 
under s. 14.   

Advice or recommendations, s. 13 
 
[69] Section 13 allows a public body to refuse to disclose information that 
would reveal advice or recommendations developed by or for a public body. The 
purpose of s. 13 is to prevent the harm that would occur if a public body’s 
deliberative process was exposed to public scrutiny.76 
 
[70] The test under s. 13 is well-established, and I will apply it below. 

 
73 Lawyer DH’s affidavit #1, Exhibit A – Section 14 table of records.  
74 Information located of pages 1093-1095 and 1099-1101 of the records 
75 Senior Specialist’s affidavit #1 at para 45.  
76 Insurance Corporation of British Columbia v Automotive Retailers Association, 2013 BCSC 
2025 at para 52. 
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[71] The first step in the s. 13 analysis is to determine whether disclosing the 
information at issue would reveal advice or recommendations developed by or for 
a public body. 
 
[72] Past OIPC orders and court decisions, including judgments of the Court of 
Appeal and the Supreme Court of Canada, have established the following 
principles for the interpretation of s. 13(1):  

• Section 13(1) applies to information that would reveal advice or 
recommendations and not only to information that is advice or 
recommendations.77 

• The terms “advice” and “recommendations” are distinct, so they must 
have distinct meanings.78 

• “Recommendations” relate to a suggested course of action that will 
ultimately be accepted or rejected by the person being advised.79 

• “Advice” has a broader meaning than “recommendations”.80 It includes 
setting out relevant considerations and options, and providing analysis 
and opinions, including expert opinions on matters of fact.81 Advice can 
be an opinion about an existing set of circumstances and does not have 
to be a communication about future action.82 

• “Advice” also includes factual information “compiled and selected by an 
expert, using his or her expertise, judgment and skill for the purpose of 
providing explanations necessary to the deliberative process of a public 
body.”83 This is because the compilation of factual information and 
weighing the significance of matters of fact is an integral component of 
an expert’s advice and informs the decision-making process.  

 
[73] Section 13(1) applies not only when disclosure of the information would 
directly reveal advice or recommendations, but also when it would allow accurate 
inferences to be drawn about advice or recommendations.84 
 
[74] If the information is “advice” or “recommendations”, the next step is to 
determine whether any of the circumstances in ss. 13(2) or 13(3) apply. If the 

 
77 Order 02-38, 2002 CanLII 42472 (BC IPC) at para. 135.   
78 John Doe v. Ontario (Finance), 2014 SCC 36 [John Doe] at paras 43-44.   
79 John Doe, ibid at paras 23-24   
80 John Doe, ibid at para 24.   
81 John Doe, ibid at paras 26-27 and 46-47. 
82 College of Physicians of B.C. v. British Columbia (Information and Privacy Commissioner), 
2002 BCCA 665 at para 103.  
83 Provincial Health Services Authority v. British Columbia (Information and Privacy 
Commissioner), 2013 BCSC 2322 at para 94   
84 Order 02-38, 2002 CanLII 42472 (BCIPC); Order F10-15, 2010 BCIPC 24 (CanLII); and Order 
F21-15, 2021 BCIPC 19 (CanLII). 
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information falls within ss. 13(2) or (3), the public body may not refuse to disclose 
it, even if it reveals “advice” or “recommendations” within the meaning of s. 13(1). 
 
[75] Under s. 13(1), the PSA is withholding information in: emails, several 
versions of a draft investigation report and a draft meeting note, draft letters and 
investigative questions, and investigative summaries.  

Would disclosing the disputed information reveal advice or 
recommendations? 

 
[76] The PSA submits that the disputed information is advice and 
recommendations which include the Ministry investigators’ assessment of the 
credibility of witnesses, and their opinions on whether the alleged misconduct 
has been substantiated. The PSA says this information also includes editorial 
advice by the PSA and the Ministry employees on how to address the 
investigation outcomes, and suggested wording for draft documents and 
correspondence.85 
 
[77] To support its position on s. 13(1), the PSA relied upon the affidavit of 
Specialist. Specialist says that the information withheld in the records contains 
advice and recommendations between Agency and Ministry staff about:   

• Which witnesses to interview, what to ask witnesses, and how to 
conduct interviews; 

• Credibility of the witnesses and evidence, and opinions on whether the 
alleged misconduct has been substantiated;  

• Investigation outcomes; and 

• Editorial advice and suggested wording for draft interview scripts, 
correspondence, investigation reports and investigative summaries.86 

 
[78] The applicant says that she cannot make submissions on whether the 
PSA has correctly applied s. 13 to the information since she did not have access 
to that information.87 
 
[79] For the reasons that follow, I find that disclosing some of the information 
withheld in the records under s. 13(1) would reveal advice or recommendations 
developed by or for the PSA and the Ministry. That information is in the following 
records:  

• Emails;88  

 
85 Agency’s initial submission at para 69.  
86 Specialist’s affidavit at para 42.  
87 Applicant’s response submission at para 116.  
88 Pages 239, 251, 258, 260, 260, 270, 318-320, 326, 531, 534, 551, 571, 630-631, 805, 847 and 
1450 of the records.  
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• Investigation reports;89 

• Draft scripts for the investigative interview;90 

• Draft letters;91 

• Suggested wording for correspondence;92 

• Investigative summaries.93 
 

[80] I can see clearly that disclosing most of the disputed information in the 
Emails would reveal advice and recommendations. That information is the advice 
and suggestions of the Ministry investigators (the Investigators) about which 
witness to interview and what to ask,94 and their suggestions and 
recommendations about how to proceed in a specific matter.95 
 
[81] The responsive records include five versions of the investigation report, 
and they are described as draft 1, 2, 3 and 4, and a final version. I find that a 
small amount of information withheld in the various versions of the investigation 
reports reveals advice and recommendations. First, under the heading “Next 
Steps”, the authors of the reports inserted their recommendation for the next 
steps the Ministry should take. Second, some of the reports contain comment 
boxes with reviewers’ editorial or wording advice to the reports’ authors.96  
 
[82] However, I am not persuaded the rest of the withheld information in the 
investigation reports reveal advice or recommendations. For instance, I cannot 
see how a reviewer’s question in a comment box would reveal, or allow for 
accurate inferences about, advice or recommendations.97 In addition, the reports 
are written in a very neutral, observational or factual manner. There is no 
accompanying analysis, weighing of the facts, or suggestions for the decision 
maker to follow. I cannot see how disclosing any of that kind of information would 
reveal, or allow accurate inferences about, advice or recommendations 
developed by or for a public body. 
 
[83] I have also considered the fact that there are differences in the wording of 
the various versions of the investigation report.98 These differences are apparent 
because wording changes have been marked by crossed-out and underlined 
text, and plain text typed in red. In my view, all that is apparent from this is that 
the author of the document decided to change the wording. It is not possible to 

 
89 Pages 360, 366, 369-378, 386, 393-402, 407-408, 485 and 488 of the Records. 
90 Pages 234, 243 and 744-754 of the records.  
91 Pages 527-528, 572-575, 583-586 and 650-651 of the records.  
92 Pages 534-538 of the records.  
93 Pages 757-763 and 780-784 of the records.  
94 Pages 239, 251, 258, 260, 270, 318-320 and 326 of the records.  
95 Pages 531, 534, 551, 571, 630-631, 805, 847 and 1450 of the records.  
96 Pages 507, 762 and 763 of the records.  
97 Page 757 of the records. For similar reasoning, see Order F14-19, 2014 BCIPC 22 (CanLII) at 
para 35; and Order F17-23, 2017 BCIPC 24 (CanLII) at para 19.  
98 For example, pages 390, 391, 485,  
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determine if the author received any advice or recommendations to change or 
not change the wording. Therefore, I find that these changes on their own do not 
reveal advice or recommendations. This finding is consistent with past orders 
which have also found that s. 13(1) does not apply to records simply because 
they are drafts or different versions.99 The usual principles apply, and a public 
body can withhold only those parts of a draft or version of a record which actually 
reveal advice or recommendations about a suggested course of action that will 
ultimately be accepted or rejected during a deliberative process.100 
 
[84] With respect to information withheld from draft scripts for the investigative 
interview, I accept the Specialist’s evidence that this information contains advice 
about which witnesses to interview, what to ask and how to conduct 
interviews.101 It is clear on the face of the records that this information consists of 
a reviewer’s editorial advice and recommendations about what to ask, the 
purpose of the questions, how to conduct the interview, and what responses are 
expected.102 
 
[85] Based on my review of the draft letters103 I find that information withheld in 
some of these letters would reveal advice or recommendations. That information 
is tracked changes and comments about suggested wordings.104 
 
[86] I find suggested wording for correspondence contains advice and 
recommendations shared amongst the Ministry staff regarding a letter to 
a medical examiner.105  
 
[87] I also find information withheld in the investigative summaries is advice or 
recommendations. I can see that this information is the Investigators’ 
assessment on credibility of witnesses,106 and analysis of evidence and 
consideration, some of which was also selected and compiled in draft and final 
version of the investigation report.107 The Specialist says that this information is 
about the Investigators’ advice and recommendations about credibility of the 
witnesses and evidence, and whether the allegation of misconduct was 

 
99 Order 00-27, 2000 CanLII 14392 (BC IPC) at page 6; Order 03-37, 2003 CanLII 49216 (BC 
IPC) at paras 59-60; Order F14-44, 2014 BCIPC 47 at para 32; Order F15-22, 2015 BCIPC 36 at 
para 23; Order F20-37, 2020 BCIPC 43 (CanLII) at para 33; Order F24-17, 2024 BCIPC 23 
(CanLII) at para 69. 
100 Order F18-38, 2018 BCIPC 41 at para 17; Order F20-37, 2020 BCIPC 43 (CanLII) at para 33; 
Order F24-72, 2024 BCIPC 82 (CanLII) at para 36; Order F24-12, 2024 BCIPC 16 (CanLII) at 
para 70. 
101 Specialist’s affidavit #1 at para 42. 
102 Pages 744-751 and 753 of the records.  
103 Pages 527, 528, 572-575 & 583-586 and 650-651 of the records.  
104 Pages 572-575 and 583-586 of the records.  
105 Pages 534-538 of the records.  
106 Pages 476-478 of the records.  
107 Pages 736-742, 757-763 and 780-784 of the records.  
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substantiated.108 I accept this evidence because it is consistent with my review of 
the records. I find that disclosing this information would reveal advice or 
recommendations. 
 
[88] To summarize, I find that disclosing most of the information at issue would 
reveal advice or recommendations.  
 
[89] However, I am not satisfied that disclosing the rest of the information in 
dispute would reveal advice or recommendations. This information includes: 

• A question about the next steps to take;109  

• A request for further information;110  

• An instruction on where to find the suggested wording in an attached 
document;111  

• A portion of an email that explains why suggestions were added;112  

• A question to identify an individual referred to in a document;113 and 

• The allegations considered in the investigation.114 
 
[90] I cannot see, and the PSA does not adequately explain, how this 
information would reveal advice or recommendations. Therefore, I find s. 13(1) 
does not apply to this information.  

Does s. 13(2) apply?  
 
[91] The next step is to decide whether the information that I have found would 
reveal advice or recommendations under s. 13(1), falls into any of the categories 
in s. 13(2). If s. 13(2) applies, that information cannot be withheld under s. 13(1). 
Section 13(2)(a) provides that the head of a public body must not refuse to 
disclose any “factual material” under s. 13(1).  
 
[92] The PSA says none of the s. 13(2) exceptions apply.115 The applicant 
does not say that s. 13(2) applies. 
 
[93] The only part of s. 13(2) that is relevant to consider here is s. 13(2)(a) 
which says that the public body must not refuse to disclose “any factual material” 
under s. 13(1). Factual material means “source materials” or “background facts in 

 
108 Specialist’s affidavit at para 42.  
109 Page 672 of the records.  
110 Page 847 of the records. 
111 Page 534 of the records. 
112 Page 571 of the records. 
113 Pages 234 and 243 of the records.  
114 Pages 527-528 and 650-651 of the records.  
115 Agency’s initial submission at para 71.  
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isolation” that are not necessary to the advice provided.116 If the factual 
information is compiled and selected by the person providing the advice and is 
an integral component of their advice, then it is not “factual material” under 
s. 13(2)(a). Thus, for s. 13(2)(a) to apply, the information must be purely factual 
material that is not intertwined with the advice or recommendations.117 
 
[94] I find that the information withheld in the draft and final versions of the 
investigation report includes factual information. However, I find s. 13(2)(a) does 
not apply to this information because, to the extent that this information contains 
facts, those facts are intermingled with, and an integral part of, the analysis, 
opinion, and advice and cannot be separated. Therefore, I find that s. 13(2)(a) 
does not apply. 
 
[95] Therefore, I find s. 13(2) does not apply to any of the information which 
I found would reveal advice or recommendations.  

Does s. 13(3) apply?   
 
[96] Section 13(3) provides that s. 13(1) does not apply to information that has 
been in existence for 10 or more years. I find s. 13(3) does not apply because the 
oldest information in dispute was created in 2017. Therefore, at the time of this 
inquiry, this information has been in existence for less than 10 years. 
  

Conclusion, s. 13 
 
[97] In conclusion, I find that s. 13(1) authorizes the PSA to refuse to disclose 
most, but not all of the s. 13(1) information.  
 

Harm the security of a property or system, s. 15(1)(l) 
 
[98] Section 15(1)(l) says that the head of a public body may refuse to disclose 
information if disclosure could reasonably be expected to harm the security of 
any property or system, including a building, a vehicle, a computer system or 
a communications system. 
 
[99] The standard of proof applicable to harms-based exceptions like s. 15(1)(l) 
is whether disclosure of the information could reasonably be expected to cause 
the specific harm.118 The Supreme Court of Canada has described this standard 

 
116 Provincial Health Services Authority v British Columbia (Information and Privacy 
Commissioner), 2013 BCSC 2322 [PHSA] at para 94. 
117 PHSA at paras 91-94. 
118 Order F13-06, 2013 BCIPC 6 at para 24. 
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as “a reasonable expectation of probable harm” which falls in “a middle ground 
between that which is probable and that which is merely possible.”119 
 
[100] There must be a clear and direct connection between disclosure of the 
withheld information and the anticipated harm.120 General speculative or 
subjective evidence will not suffice.121 The amount and quality of the evidence 
required will vary depending on the nature of the issue and the “inherent 
probabilities or improbabilities or the seriousness of the allegations or 
consequences.”122 
 
[101] The PSA withheld IDIR123 usernames under s. 15(1)(l).124 I do not need to 
decide whether s. 15(1)(l) applies to the IDIR usernames because of my findings 
under s. 22(1) below. 
 
[102] The PSA also withheld email pathway information under s. 15(1)(l).125 This 
information contains a name, an active directory identifier, and combinations of 
letters and numbers that are incomprehensible on the face of the records.  
 
[103] The PSA says disclosing email pathway information could reasonably be 
expected to harm the security of the government’s computer systems. It also 
says disclosure of this information publicly is unnecessary oversharing outside of 
the context of the email.126 
 
[104] I am satisfied that the government’s computer systems are “systems” for 
the purposes of s. 15(1)(l).127 However, in my view, the PSA does not provide 
sufficient evidence or information to support its broad assertion. I cannot see, 
and the PSA does not sufficiently explain, how disclosing any of the specific 
components of email pathway information could reasonably be expected to harm 
the security of the Government’s computer systems. Also, in my view, the PSA’s 
argument that disclosure is “unnecessary oversharing” is not the question under 
s. 15(1)(l), and the PSA does not explain why it is relevant to the analysis.  
 

 
119 Ontario (Community Safety and Correctional Services) v. Ontario (Information and Privacy 
Commissioner), 2014 SCC 31 at para 54. 
120 Order 02-50, 2002 CanLII 42486 (BC IPC) at para 137; Order F13-06, 2013 BCIPC 6 (CanLII) 
at para 24. 
121 Order F08-03, 2008 CanLII 13321 (BC IPC) at para 27. 
122 Ontario (Community Safety and Correctional Services) v. Ontario (Information and Privacy 
Commissioner), 2014 SCC 31 at para 54, citing Merck Frosst Canada Ltd. v. Canada (Health), 
2012 SCC 3 at paras 94 and 195-206. 
123 The Government uses a computer program called the Internal Directory Account service 
(commonly known as “IDIR”), to authenticate users’ identities when they log into the computer 
systems to ensure their access is legitimate. 
124 Pages 105-106, 547, 1441, 1442, 1474, 1476, 1485 and 1491 of the records.  
125 Pages 539, 642-643, 1441, 1442, 1474, 1476, 1485 and 1491 of the records.  
126 Agency’s initial submission at paras 233-235.  
127 Order F15-72, 2015 BCIPC 78 (CanLII) at para 18. 
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[105] Absent sufficient explanation about why s. 15(1)(l) is engaged, I find the 
PSA has not established the required “clear and direct connection” between the 
disclosure of the disputed information and the alleged harm.128 The PSA is not 
authorized to refuse access to email pathway information under s. 15(1)(l). 
 

Unreasonable invasion of third-party personal privacy, s. 22  
 
[106] Section 22(1) requires public bodies to refuse to disclose personal 
information to an applicant if the disclosure would be an unreasonable invasion 
of a third party’s personal privacy.  
 
[107] The analytical approach to s. 22(1) is well established and I will apply it 
below.129 

Personal information  
 
[108] The first step in the s. 22(1) analysis is to determine if the information in 
dispute is personal information. Personal information is defined in FIPPA as 
“recorded information about an identifiable individual other than contact 
information.”130 Information is about an identifiable individual when it is 
reasonably capable of identifying a particular individual, either alone or when 
combined with other available sources of information.131  
 
[109] Contact information is defined as “information to enable an individual at 
a place of business to be contacted and includes the name, position name or 
title, business telephone number, business address, business email or business 
fax number of the individual.”132 Whether information is “contact information” 
depends on the context in which it appears.133  
 
[110] The PSA says that most of the information withheld under s. 22 is 
personal information of identifiable individuals who provided evidence in the 
investigations.134 However, the PSA did not identify what specific information in 
the records is the personal information of these individuals, or what information in 
the records would allow accurate inferences to be made about their identities.   
 
[111] Based on review of the information the PSA withheld under s. 22, I find 
that the following information is not about identifiable individuals:  

 
128 Order F08-03, 2008 CanLII 13321 at para 27. 
129 See, for example, Order F15-03, 2015 BCIPC 3 at para 58.  
130 FIPPA, Schedule 1.  
131 Order F05-30, 2005 CanLII 32547 (BC IPC) at para 35. 
132 FIPPA, Schedule 1. 
133 Order F20-13, 2020 BCIPC 15 (CanLII) at para 42.  
134 Agency’s initial submission at para 249.  
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• An exemption to training standard form;135 

• The Ministry policy summary;136 and  

• Information about a conference, and the identity of the business that 
organized it.137 

 
[112] This information does not contain information about identifiable individuals 
other than contact information.  
 
[113] I find that the remaining information withheld under s. 22(1) is personal 
information because it is about identifiable individuals, and it is not contact 
information. While names and email addresses of employee would generally be 
considered as contact information, in this matter, I find this information is not 
contact information because it was provided in the context of a workplace 
investigation.138  
 
[114] I find that some of the information is solely the applicant’s personal 
information.139 This information was withheld in a certificate issued to the 
applicant, and is not personal information of a third party.  
 
[115] The rest of the information is personal information of third parties. This 
information includes:  

• Names of witnesses and complainants;  

• When and where third parties were interviewed; 

• The PSA employees’ IDIR usernames and email pathway information;  

• Witness statements; 

• The Investigators’ comments about third parties; and  

• 11 audio recordings that contain eight witnesses’ names, occupations, 
work locations, and statements.  

Disclosure not an unreasonable invasion of privacy, s. 22(4) 
 
[116] The second step is to consider s. 22(4), which sets out circumstances 
where disclosure is not an unreasonable invasion of a third party’s personal 
privacy. If information falls into one of the enumerated circumstances, s. 22(1) 
does not apply and the public body cannot withhold the information on that basis.  
 
[117] The PSA says s. 22(4) does not apply.140 As part of her submissions 
about s. 22, the applicant requests the OIPC direct the PSA to contact individuals 

 
135 Pages 99-100 of the records.  
136 Page 101 of the records.  
137 Pages 132-133 of the records.  
138 For example, pages 40, 44, 45, 46, 47, 48 and 135-138.  
139 Page 131 of the records.  
140 Agency’s initial submission at para 255.  
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to determine whether they are willing to consent to the release of their personal 
information.141 She appears to be referring to s. 22(4)(a).  
 

Consent to disclose, s. 22(4)(a) 
 
[118] Section 22(4)(a) says that if a third party consents to disclosure in writing, 
then disclosure is not an unreasonable invasion of the third party’s personal 
privacy. I cannot see any third party, in writing, consenting to the release of their 
personal information to the applicant. I find therefore s. 22(4)(a) does not apply.  
 

Public body employee’s position, functions or remuneration, s. 22(4)(e) 
 
[119] Section 22(4)(e) says that it is not an unreasonable invasion of an 
individual’s personal privacy to disclose information about their position, 
functions, or remuneration as an officer, employee or member of a public body or 
as a member of a minister’s staff. This applies to information about what a third 
party said or did in the normal course of discharging their job duties, but not 
qualitative assessments of those actions.142 
 
[120] The PSA says that personal information of witnesses collected during 
workplace investigations is more personal in nature, and reflects employees’ 
actions as individuals.143 It also says that this information includes individuals’ 
home address, personal cell phone numbers, and information about their family 
members’ health and wellness;144 therefore s. 22(4)(e) does not apply.  
 
[121] The PSA withheld email pathway information in an email that forwards a 
voice mail from a PSA employee.145 This information was automatically created 
when an email is sent.146 Similar pathway information also appears when a PSA 
employee sent an email to another PSA employee147 and a union 
representative.148  
 
[122] I find that s. 22(4)(e) applies to this information. It is not disputed that the 
executive director and the PSA staff are public body employees within the 
meaning of s. 22(4)(e). I can see on the face of the records that they sent these 
emails in the normal course of discharging their job duties, and none of this 
information reveals anything about individuals except their official functions. All 
the pathway information reveals about a Ministry executive director and a PSA 
employee is that they sent or received an email in the normal course of 

 
141 Applicant’s response submission at para 157.  
142 Order 01-53, 2001 CanLII 21697 (BC IPC) at para 40. 
143 Agency’s initial submission at para 257.  
144 Agency’s initial submission at para 261. 
145 Page 539 of the records.  
146 Agency’s initial submission at para 193. 
147 Page 1442 of the records. 
148 Page 1491 of the records.  
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discharging their job duties.149 Therefore, I conclude s. 22(4)(e) applies to this 
information, and disclosing this information is not an unreasonable invasion of 
a third party’s personal privacy.150  

Presumptions of unreasonable invasion of privacy, s. 22(3) 
 
[123] The third step in the s. 22 analysis is to determine whether any 
circumstances in s. 22(3) apply to the personal information. If so, disclosure is 
presumed to be an unreasonable invasion of a third party’s personal privacy. 
 
[124] The PSA says that ss. 22(3)(a), (d) and (g) applies.151 The applicant says 
that she has no interest in information withheld under ss. 22(3)(a), (b), (c), (d), 
(e), (f), (i) and (j). She also says that she cannot make submissions about 
information withheld under ss. 22(3)(g) or (h) without reviewing this 
information.152 

 
Medical history, treatment and evaluation, s. 22(3)(a) 

 
[125] Section 22(3)(a) says that disclosure of personal information is presumed 
to be an unreasonable invasion of a third party’s personal privacy if the personal 
information relates to the third party’s medical, psychiatric or psychological 
history, diagnosis, condition, treatment or evaluation.  
 
[126] The PSA says s. 22(3)(a) applies to information that relates to a third 
party’s medical history.153  
 
[127] I find that this information is about a third party’s medical condition. 
Therefore, s. 22(3)(a) applies to this information, and disclosure of that 
information is presumed to be an unreasonable invasion of the third-party’s 
personal privacy.154  
 

Employment history, s. 22(3)(d) 
 
[128] Section 22(3)(d) says that a disclosure of personal information is 
presumed to be an unreasonable invasion of a third party's personal privacy if the 
personal information relates to the third party’s employment, occupational or 
educational history. 
 

 
149 For similar reasoning see Order F25-67, 2025 BCIPC 77 (CanLII), at para 113. 
150 Pages 539, 1442 and 1491 of the records.  
151 Agency’s initial submission at paras 264, 266 and 290.  
152 Applicant’s response submission at paras 152-153.  
153 Agency’s initial submission at paras 263-264; pages 5, 386, 392, 474, 484, 511 and 518 of the 
records.  
154 For example, pages 5, 386, 392, 474, 484, 511 and 518 of the records.  
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[129] The PSA says that s. 22(3)(d) applies to IDIR usernames and information 
about investigations.155  
 
[130] I find that s. 22(3)(d) applies to the IDIR usernames.156 Previous OIPC 
orders have found that IDIR usernames may form part of a public body 
employee’s employment history under s. 22(3)(d) because the usernames are 
a unique combination of letters derived from an employee’s name, are assigned 
to them alone, and are used by them as part of their employment.157 I take the 
same approach here, and find disclosing IDIR usernames is presumed to be an 
unreasonable invasion of these users’ personal privacy.  
 
[131] With respect to the information about investigations, the PSA says that 
a past order has held that information about an individual’s participation in 
a workplace complaint or investigation process falls within the scope of this 
provision. It says s. 22(3)(d) applies to witnesses’ statements and investigators’ 
views and observations.158 
 
[132] However, past orders have consistently held that an investigation into 
a workplace matter is the employment history of the person being investigated. 
Third parties’ descriptions, comments or opinions provided in a workplace 
investigation where those third parties were not the subject of the investigation 
have been held not to be those third parties’ employment history.159 It is only 
where witness statements reveal information such as the effect that the matter 
under investigation has had on their own work performance, or details about their 
work history, would the witness statements be the witness’ employment 
history.160 
 
[133] In addition, past orders have found that that “employment history” includes 
qualitative information about a third party’s workplace behaviour such as 
complaints, investigations or discipline relating to a third party’s workplace 
conduct;161 and s. 22(3)(d) applies to information taken from a leave time bank, 
such as sick leave, because it can reveal an employee's personal circumstances 
and, therefore, is related to their employment history.162 
 

 
155 Agency’s initial submission at para 266.  
156 Pages 105-106, 547, 1442, 1485, and 1491 of the records.  
157 Order F24-93, 2024 BCIPC 106 (CanLII) at para 94; Order F24-36, 2024 BCIPC 44 (CanLII) at 
para 89; and Order F21-35, 2021 BCIPC 43 (CanLII) at para 189. 
158 Agency’s initial submission at para 271, citing Order 01-53, 2001 CanLII 21607 (BC IPC) 
paras 32-36. 
159 Order F20-13, 2020 BCIPC 15 (CanLII) at para 55. See also Order 01-51, 2001 CanLII 21607 
(BCIPC) at para 41. 
160 Order F23-56, 2023 BCIPC 65 (CanLII) at para 61. 
161 Order F23-56, 2023 BCIPC 65 (CanLII) at paras 70-71; Order 01-53, 2001 CanLII 21607 (BC 
IPC) at paras 32-38. 
162 Order F15-17, 2015 BCIPC 18 at para 36; Order F21-61, 2021 BCIPC 71 (CanLII) at 
paras 22-25. 
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[134] I find s. 22(3)(d) applies to qualitative information about a third party’s 
workplace behaviour. This information is about a third party’s concerns and 
complaints expressed in the context of a workplace investigation and work 
conditions causing emotional distress, and information that reveals the 
applicant’s allegations about the workplace behaviour of other employees.163 
I also find that s. 22(3)(d) applies to information about employees’ work leave 
and employment status,164 and information about an employee taking a work-
related training program,165 which relates to the employment and educational 
history of an identifiable individual.  
 
[135] I conclude disclosing this information is presumed to be an unreasonable 
invasion of that third parties’ personal privacy under s. 22(3)(d). 
  

Recommendations, evaluations, or references, s. 22(3)(g) 
 
[136] Section 22(3)(g) creates a presumption that it is an unreasonable invasion 
of a third party’s personal privacy to disclose personal recommendations or 
evaluations, character references or personnel evaluations about the third party. 
 
[137] Previous OIPC orders say that s. 22(3)(g) applies to formal evaluations of 
a third party such as a formal performance review, job reference, or an 
investigator’s findings about an employee’s behaviour in the context of a 
workplace investigation.166  
 
[138] I already found that s. 22(3)(d) applies to the information that would reveal 
individuals’ complaints and concerns, and the information that would reveal the 
applicant’s allegations about the workplace behaviour of other individuals. 
Accordingly, I find it is not necessary to consider whether s. 22(3)(g) also applies 
to that information. 
 
[139] The PSA says s. 22(3)(g) applies to the Investigators’ analysis of witness 
credibility and statements, and their recommendations.167 I can see that this 
information constitutes the Investigators’ evaluation of third parties’ behaviour in 
the workplace.168 Accordingly, consistent with previous orders, this information 
falls under s. 22(3)(g).  
 
[140] Therefore, I find that disclosure of this information is presumed to be an 
unreasonable invasion of the third parties’ personal privacy under s. 22(3)(g). 
 

 
163 For example, pages 7, 9, 371, 372, 395, 396, 478, 488, 495, 497, 525 of the records.  
164 For example, pages 26, 208, 210, 260, 273, 323, 346, 347 and 732 of the records.   
165 Pages 26 of the records.  
166 For example: Order F21-08, 2021 BCIPC 12 (CanLII) at para 138. 
167 Agency’s initial submission at para 290.  
168 For example, pages 518, 520, 521, 785, 778-786 of the records.  
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Identity of supplier, s. 22(3)(h) 
 
[141] Section 22(3)(h) says that disclosure is presumed to be an unreasonable 
invasion of third-party personal privacy where the applicant could reasonably be 
expected to know the identity of a third party who provided a personal 
recommendation or evaluation, character reference or a personnel evaluation in 
confidence. The purpose of s. 22(3)(h) is to protect the identity of a third party 
who has provided evaluative or similar material, in confidence, about an 
individual. 
 
[142] Past orders have interpreted “personal recommendations or evaluations, 
character references or personnel evaluations” as referring to formal 
performance reviews, to job or academic references, or to comments and views 
of investigators about an individual’s workplace performance and behaviour in 
the context of a complaint investigation.169 
 
[143] I find that the Investigators’ analysis which I found in paragraph 139 above 
constitute evaluations about witnesses, and this analysis was supplied in 
confidence during the investigation. Therefore, I find that disclosure of this 
information is presumed to be an unreasonable invasion of the Investigators’ 
personal privacy under s. 22(3)(h). 
 

Relevant circumstances, s. 22(2)  
 
[144] The final step in the s. 22 analysis is to consider the impact of disclosing 
the personal information in light of all relevant circumstances, including those 
listed in s. 22(2). It is at this step that the applicant may rebut the presumptions 
created under ss. 22(3)(d), 22(3)(g) and 22(3)(h). 
 
[145] The PSA says ss. 22(2)(c), (e) and (f) and several circumstances not 
enumerated in s. 22(2) weigh against disclosure.170 The applicant says 
ss. 22(2)(a) and (c) favour disclosure.171 
 

Subjecting a public body’s activities to public scrutiny, s. 22(2)(a) 
 
[146] Section 22(2)(a) requires a public body to consider whether disclosing the 
personal information is desirable for the purpose of subjecting the activities of the 
government of British Columbia or a public body to public scrutiny. Where 

 
169 Order 01-53, 2001 CanLII 21607 (BC IPC) at paras 44-45; Order F05-30, 2005 CanLII 32547 
(BC IPC), at paras 41-42; and Order F23-36, 2023 BCIPC 43 (CanLII) at paras 61-63. 
170 Agency’s initial submission at para 292.  
171 Applicant’s response submission at paras 140 and 144.  
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disclosure would foster the accountability of a public body, this may be a relevant 
circumstance that weighs in favour of disclosing the information at issue.172 
 
[147] The applicant submits disclosure of the personal information in dispute is 
in public interest. She says:  

I believe it is necessary shed light on the B.C. Government that: 
(a.) Allows managers to misusing [sic] their authority, 
(b.) Allows managers to waste taxpayer money pursuing dubious 
investigations, 
(c.) Allows managers to unjustly punish employees, 
(d.) Fails to acknowledge manager misconduct and 
(e.) wastes taxpayer money continuing the unnecessary adversarial 
process of arbitration once discovering an employee was wrongfully 
disciplined in order to avoid disclosing abuse of authority 
(f.) fails to address the financial harm, psychological injury, and injury to 
reputation caused by manager misconduct.173   

 
[148] The PSA says that disclosing personal information about witnesses and 
Government employees would not subject the PSA to public scrutiny under 
s. 22(2)(a).174  
 
[149] Past OIPC orders have found that one of the purposes of s. 22(2)(a) is to 
make public bodies more accountable.175 Therefore, for s. 22(2)(a) to apply, the 
disclosure of the specific information at issue must be desirable for subjecting 
a public body’s activities to public scrutiny, as opposed to subjecting an individual 
third party’s activities to public or private scrutiny.176 
 
[150] The applicant appears to be concerned with subjecting the activities of 
several managers who evaluated and commented about her to scrutiny.  
 
[151] In my view, disclosing the third-party personal information is not desirable 
for the purpose of subjecting the PSA’s activities to public scrutiny. This case is 
clearly about the applicant’s grievance and arbitration, which is about employees 
of the Ministry. I find the third parties’ personal information here is very specific to 
them. Therefore, this information is more directly related to the conduct and 
accountability of the applicant and several third parties rather than the conduct 
and accountability of the PSA.  
 
[152] I am not persuaded that disclosing the Investigators’ analysis and 
evaluation of the applicant or the third parties is desirable for the purpose of 

 
172 Order F05-18, 2005 CanLII 24734 at para 49. 
173 Applicant’s response submission at paras 140 and 143. 
174 Agency’s reply submission at paras 45-46.  
175 Order F18-47, 2018 BCIPC 50 (CanLII) at para 32.  
176 Order F16-14, 2016 BCIPC 16 (CanLII) at para 40.  
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subjecting PSA’s workplace investigation and arbitration process to public 
scrutiny.  
 
[153] As a result, I conclude s. 22(2)(a) is not a circumstance that favours 
disclosing the personal information.  
 

Fair determination of the applicant's rights, s. 22(2)(c) 
 
[154] Section 22(2)(c) requires a public body to consider whether the personal 
information in dispute is relevant to a fair determination of the applicant's rights. If 
yes, this is a circumstance that may weigh in favour of disclosure. 
 
[155] Previous OIPC orders have said that all four parts of the following test 
must be met in order for s. 22(2)(c) to apply: 

1.   The right in question must be a legal right drawn from the common 
law or a statute, as opposed to a non-legal right based only on moral or 
ethical grounds; 

2.   The right must be related to a proceeding which is either under way 
or is contemplated, not a proceeding that has already been completed; 

3.   The personal information sought by the applicant must have some 
bearing on, or significance for, determination of the right in question; and 

4.   The personal information must be necessary in order to prepare for 
the proceeding or to ensure a fair hearing.177 

 
[156] I will apply the same test in this matter.  
 
[157] The applicant says that her legal right to grieve the suspensions comes 
from the BCGEU collective agreement,178 and an arbitration of the grievance is 
still underway.179 The PSA does not dispute these parts of the test.180 
 
[158] I accept that the applicant’s legal rights under the collective agreement are 
engaged here, and that the arbitration is underway. Therefore, I am satisfied that 
the first and second part of the s. 22(2)(c) test is met.  
 
[159] The third part of the s. 22(2)(c) test requires that the personal information 
sought by the applicant have some bearing on, or significance for, a 
determination of the legal right in question. In other words, the applicant must 

 
177 Order 01-07, 2001 CanLII 21561 (BCIPC) at para 31; Order F15-11, 2015 BCIPC 11 at 
para 24. 
178 Applicant’s response submission at para 146.1. 
179 Applicant’s response submission at para 146.2. 
180 Agency’s initial submission at para 299.  
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prove there is a “demonstrable nexus” or connection between the withheld 
information and the legal right.181 
 
[160] The applicant says the personal information in dispute has a direct bearing 
on, or significance for, the determinization of her rights.182  
 
[161] The PSA says all the personal information that is relevant to the 
applicant’s dispute was already provided through the arbitration pre-hearing 
disclosure process, and there is no reason for the applicant to receive the 
personal information at issue again through a FIPPA request.183 
 
[162] I am not persuaded by the applicant’s assertion that the personal 
information at issue is “necessary” to prepare for an arbitration processing, or 
ensure a fair hearing. I cannot see, and she does not adequately explain, how 
there is a demonstrable nexus between the personal information and the 
arbitration. In the absence of further information, I am not satisfied that such 
connection exists. Therefore, I find that the third part of the test is not met, and 
I do not need to proceed to the fourth part of the test.  
 
[163] I find s. 22(2)(c) does not apply, so it is not, as the applicant claims, 
a circumstance that weighs in favour of disclosure.  
 

Unfair exposure to harm, s. 22(2)(e) 
 
[164] Section 22(2)(e) requires a public body to consider whether disclosure of 
a third party’s personal information will unfairly expose the third party to financial 
or other harm. Previous OIPC orders have established that “other harm” includes 
“serious mental distress or anguish or harassment.”184 Such harm must, 
however, exceed “embarrassment, upset or a negative reaction to someone’s 
behaviour.”185 
 
[165] The PSA says disclosure of the sensitive personal information in the 
investigation materials, would cause third parties to fear of their safety beyond 
experiencing embarrassment, being upset, or having a negative reaction.186  
 
[166] Here, the personal information in dispute relates to statements about the 
applicant which several witnesses provided in workplace investigations. I can see 
some of the statements are about negative interactions between the applicant 
and these witnesses. However, I cannot see, and the PSA did not provide 

 
181 Order F16-36, 2016 BCIPC 40 (CanLII) at paras 52 and 62. 
182 Applicant’s response submission at para 146.3. 
183 Agency’s reply submission at paras 49-51.  
184 Order 01-37, 2001 CanLII 21591 (BC IPC) at para 42.  
185 Order 01-15, 2001 CanLII 21569 (BC IPC), at paras 49-50; and Order F20-37, 2020 BCIPC 43 
(CanLII), at para 120.  
186 Agency’s initial submission at para 305.  
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sufficient evidence, how disclosure of this information may have the impact on 
the witnesses that the PSA says it will. I am not satisfied that disclosing these 
statements could cause the type of serious mental distress or anguish that past 
orders have said is harm under s. 22(2)(e).  
 
[167] Consequently, I find that s. 22(2)(e) is not a circumstance which favours 
disclosing the personal information. 
  

Information supplied in confidence, s. 22(2)(f) 
 
[168] Section 22(2)(f) asks whether the personal information was supplied in 
confidence. If so, this will weigh against disclosure. Section 22(2)(f) requires 
evidence that an individual has an objectively reasonable expectation of 
confidentiality at the time they supplied the information.187 
 
[169] The PSA says that the personal information at issue includes information 
of witnesses who supplied their interview statements in confidential investigations 
(the Interviewees).188  
 
[170] I find all of the personal information withheld in the investigation 
materials189 was supplied in confidence. These materials include 11 interview 
audio recordings, investigation reports, investigative summaries and the 
Investigators’ emails.  
 
[171] With respect to the audio recordings, I find that the Interviewees were 
advised at several points that the interview was confidential. I can see that they 
were encouraged to speak openly and honestly to the Investigators on the basis 
that their information is kept confidential. Therefore, I find the Interviewees 
supplied the personal information in confidence.190  
 
[172] The personal information withheld in the investigation reports, 
investigative summary, and emails includes information that the Interviewees 
provided to the Investigators during the interviews. This information consists of 
when and where the Interviewees were interviewed, the Interviewees’ 

 
187 Order F23-66, 2023 BCIPC 77 (CanLII) at para 69 citing Order F11-05, 2011 BCIPC 5 
(CanLII) at para 41, citing Order 01-36, 2001 CanLII 21590 (BCIPC) at paras 23-26. 
188 Agency’s initial submission at para 310.  
189 Names of witnesses and complaints; dates, times, and locations of interviews attended by 
third parties; investigators’ comments about third parties; and 11 audio files recorded in witness 
interview.  
190 This information was included and summarized in draft investigation reports, investigative 
summaries, and emails between investigators. For example, pages 51, 67-68, 71-76, 83-86, 88, 
91, 92, 102, 109, 111, 112, 143-152, 258, 270, 319, 334, 337, 354-357, 362, 363, 366, 369-378, 
383-386 , 391-403, 409-444 (HW note), 460-472, 474-478, 481, 482, 484-488, 491-502, 508-511, 
515-525, 679, 682, 684, 715-724, 733-742, 757-763, 777-780. 785-786. 789-790 of the records. 
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statements, and the Investigators’ analysis and evaluation of the Interviewees. 
The Interviewees are identified by name and voice.  
 
[173] I accept Specialist’s affidavit evidence that the PSA always treats 
information provided by third parties in workplace investigations or disciplinary 
matters as supplied in confidence,191 and the personal information in dispute was 
supplied in confidence.  
 
[174] Given the nature of the personal information and the circumstances under 
which it was supplied, consistent with previous OIPC decisions192, I find it is 
reasonable to conclude that the Interviewees expected their personal information 
and the personal information that they provided about others to be treated 
confidentially. 
 
[175] For the reasons above, I find that s. 22(2)(f) applies to the personal 
information in dispute, and this factor favours withholding the information. 
 

Unfair damage to reputation, s. 22(2)(h) 
 
[176] Section 22(2)(h) says unfairly exposing any party referred to in the record 
to reputational harm is a relevant circumstance to consider. Two requirements 
must be met to engage s. 22(2)(h). First, the information must damage an 
individual’s reputation. Second, that damage must be unfair.193 
 
[177] The PSA argues that disclosing the disputed information would result in 
unfair reputational harm to third parties. The PSA’s concern is that the severed 
information contains allegations made by the applicant against third parties 
during the investigations but does not expressly make findings about these 
allegations.194  
 
[178] In the context of investigating allegations of wrongdoing, past orders have 
found s. 22(2)(h) to apply if disclosure would reveal incomplete information,195 or 
if allegations are repeated in the information without including a conclusive 
finding about whether the allegations were substantiated.196 
 

 
191 Specialist’s affidavit at para 37.  
192 See, for example, Order F22-62, 2022 BCIPC 70 (CanLII) at para 47 in which it was held that 
in order for s. 22(2)(f) to apply, there must be evidence that an individual supplied the personal 
information and that they did so under an objectively reasonable expectation of confidentiality at 
the time the information was provided. 
193 Order F19-02, 2019 BCIPC 2 (CanLII), at para 69. 
194 Agency’s initial submission at para 319.  
195 See for example, Order F23-58, 2023 BCIPC 68 (CanLII) at para 90; and Order F23-48, 2023 
BCIPC 56 (CanLII) at para 52. 
196 Order F23-48, 2023 BCIPC 56 (CanLII). 
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[179] I find that what the applicant said in the investigation about third parties 
has the potential to unfairly damage the reputation of those individuals.197 That is 
because it paints a negative and one-sided picture of her interaction with these 
individuals. However, I find that disclosing this information would not unfairly 
damage their reputations. What the applicant says can best be described as 
commenting a negative impression of co-workers. Many people may consider 
some of the language used to be unprofessional, so in that sense disclosure 
could reflect negatively on their work reputations. However, I do not think, and 
the Agency does not sufficiently explain with supporting evidence, how disclosing 
this information would unfairly damage the reputation of these individuals. 
Accordingly, I find that s. 22(2)(h) does not favour withholding this information. 
  

Applicant’s existing knowledge  
 

[180] While not enumerated in s. 22(2), previous orders have found that 
a relevant circumstance under s. 22(2) is the fact that an applicant knows or is 
aware of the personal information in issue. It may or may not favour disclosure, 
depending on the case.198 
 
[181] The PSA submits that even if the applicant already knows some of the 
personal information in dispute either through disclosure from the PSA during the 
arbitration proceedings or through her own experiences with the third parties, the 
applicant’s existing knowledge does not weigh in favour of disclosure.199 The 
PSA provides evidence that some of the disputed information200 was provided to 
the applicant under the implied undertaking which requires parities not to use 
information received through pre-hearing disclosure procedure for any purpose 
other than in relation to that arbitration.201  
 
[182] As I understand the applicant, she already knows some of the disputed 
information. For example, she refers to names and titles of several third parties 
whose personal information is at issue, and she also mentions their interactions, 
some of which were with her.202 Also, there is information withheld from an 
investigation report at pages 513-526 of the responsive records that were 
provided to the applicant in arbitration proceedings.203 This information includes 
a list of interviewees, summary of evidence, and an investigator’s analysis of 

 
197 For example, pages 8, 371, 395 and 496 of the records.  
198 See, for example, Order 03-24, 2005 CanLII 11964 (BC IPC); Order F10-41, 2010 BCIPC 
No. 61. 
199 Agency’s reply submission at para 53.  
200 Information on pages 513-526 and 855-911 of the records. 
201 Lawyer DH’s affidavit #1 at paras 35 and 38.  
202 Applicant’s response submission at para 40-60.  
203 Lawyer DH’s affidavit #1 at para 38.  
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evidence.204 Therefore, the applicant’s pre-existing knowledge is a factor that 
may weigh in favour of disclosing that information.  
 
[183] However, I consider Lawyer DH’s evidence that the information of the 
responsive records was disclosed to the applicant through pre-hearing 
procedures in an arbitration and is, therefore, subject to an implied undertaking of 
confidentiality.205 The implied undertaking regarding the disputed information by 
which the applicant is bound is, in my view, a relevant circumstance.  
 
[184] As a result, I find the applicant’s prior knowledge is a factor that carries 
less weight in this case.206 
 

Applicant’s personal information 
 
[185] Previous orders have found that where the personal information at issue is 
the applicant’s own information, then this factor will weigh in favour of 
disclosure.207 
 
[186] The PSA says this factor does not weigh in favour of disclosure because 
none of the information is solely the applicant’s personal information.208 
 
[187] I find most of the information withheld in the investigative materials209 is 
simultaneously about the applicant and other individuals. This information is 
about the Interviewees’ interaction with the applicant. I find this information is 
inextricably intertwined with the applicant’s personal information.210 
Consequently, I give this factor less weight.   
 

Sensitivity 
 
[188] Past orders have said that where information is sensitive, it is 
a circumstance weighing in favour of withholding the information. Conversely, 
where information is not sensitive, this weighs in favour of disclosure.211  
 

 
204 Same information can be found in the draft versions at pages 1-21, 364-387, 388-408, 478-
488 and 489-512 of the records.  
205 Lawyer DH’s affidavit #1 at paras 35-40.  
206 For similar reasoning, Order F20-12, 2020 BCIPC 14 (CanLII) at paras 48-51. 
207 Order F18-30, 2018 BCIPC 33 (CanLII) at para 41; Order F14-47, 2014 BCIPC 51 (CanLII) at 
para 36; Order F24-59, 2024 BCIPC 69 (CanLII) at para 138. 
208 Agency’s initial submission at para 325.  
209 Investigation reports, investigative summaries and notes, and audio recordings.  
210 See, for example, pages 5-15, 369-378, 383-386, 393-402, 409-444, 474-478, 484-489, 494-
503, 507-512, 519-525, 733-742, 755-763, 777-786, 789-790 of the records; and 15 audio 
recordings.  
211 Order F19-15, 2019 BCIPC 17 at para 99; Order F16-52, 2016 BCIPC 58 at para 91. 
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[189] The PSA says that the personal information in dispute is sensitive on its 
face because it was generated and collected in the context of a workplace 
investigation. It says this factor weighs against disclosure.212 
 
[190] I find the personal information withheld in the investigation materials is 
about allegations of workplace discrimination and harassment against third 
parties.213 In my view, an individual’s experience of being accused of workplace 
misconduct is very personal and sensitive in nature. This factor weighs in favour 
of withholding that information. 

Conclusion on s. 22 
 
[191] I determined that most of the disputed information the PSA withheld under 
s. 22 is the personal information of identifiable individuals. I found some 
information is not about an identifiable individual, or that it is contact information, 
which the PSA may not withheld under s. 22.  
 
[192] I found that disclosing the email pathway information is not an 
unreasonable invasion of third parties’ personal privacy under s. 22(4)(e) 
because this information is about these third parties’ position as an employee of 
a public body.  
 
[193] I found that the disclosure of the information about an individual’s medical 
history and condition is presumed to be an unreasonable invasion of a third 
party’s personal privacy under s. 22(3)(a). I found the disclosure of qualitative 
information about a third party’s workplace behaviour, the Investigators’ 
comments about third parties’ credibility, IDIR username, and information about 
employees’ training and employment status is presumed to be an unreasonable 
invasion of a third party’s personal privacy under s. 22(3)(d). 
 
[194] I found that s. 22(3)(g) applies to most of the investigative materials and 
the Investigators’ analysis and findings. I also found that disclosing personal 
information about the Investigators is presumed to be an unreasonable invasion 
of their personal privacy under s. 22(3)(h).  
 
[195] I determined that ss. 22(2)(a), 22(2)(c), and 22(2)(e) are circumstances 
that do not favour disclosure. I found s. 22(2)(f) is a circumstance that weighs 
against disclosure because the personal information at issue has been supplied 
in confidence. I found s. 22(2)(h) does not favor withholding the personal 
information.  
 

 
212 Agency’s initial submission at para 327. 
213 Pages of 393-402, 409-444, 474-478, 484-489, 494-503, 507-512, 519-525, 733-742, 755-
763, 777-786, 789-790 of the records; and 15 audio recordings. 
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[196] I found that the sensitive nature of the personal information withheld in the 
investigation reports weighs against disclosure. The fact that the applicant’s 
personal information is interwoven with third-party personal information weighs 
against disclosing that information. Lastly, the applicant’s prior knowledge of 
some of the information in dispute carries less weight in this case because that 
the applicant is bound by an implied undertaking of confidentiality.  
 
[197] After weighing all of the above, I find that disclosing all of the personal 
information at issue would be an unreasonable invasion of third parties’ personal 
privacy under s. 22(1).  

Summary of personal information supplied in confidence about the 
applicant, s. 22(5)  
 
[198] Section 22(5)(a) says that if a public body refuses to disclose personal 
information supplied in confidence about an applicant, the public body must give 
the applicant a summary of the information unless the summary cannot be 
prepared without disclosing the identity of a third party who supplied the personal 
information.  
 
[199] Neither party addressed whether the PSA could prepare such a summary 
under s. 22(5).  
 
[200] While some of the information in dispute was supplied in confidence about 
the applicant, in my view, the personal information in dispute that was supplied in 
confidence to the PSA cannot be meaningfully summarized without disclosing the 
identities of third parties. Therefore, the PSA is not required to provide a 
summary of that information under s. 22(5).  
 
CONCLUSION 
 
[201] For the reasons given above, I make the following order under s. 58 of 
FIPPA: 
 

1. I confirm, subject to item 2 below, the PSA’s decision to refuse the 
applicant access to the information withheld under ss. 13(1), 14, 15(1) and 
22(1).  
 

2. The PSA is required to give the applicant access to the information that 
I have determined it is not required or authorized to withhold under 
ss. 13(1), 14, 15(1) and/or 22(1). I have highlighted this information in 
green on pages 99, 100, 101, 131, 132, 133, 234, 243, 527, 528, 534, 
539, 571, 650, 651, 660, 672, 805, 847, 1442, 1485, 1486 and 1491 in the 
copy of the records provided to the PSA with this order.  
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3. The PSA must provide the OIPC registrar of inquiries with a copy of its 
cover letter and the accompanying information sent to the applicant in 
compliance with items 1 and 2 above. 
 

[202] Pursuant to s. 59(1) of FIPPA, the public body is required to comply with 
this order by March 27, 2026. 
 
 
February 12, 2026 
 
ORIGINAL SIGNED BY 
   
D. Hans Hwang, Adjudicator 
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