
Adjudicat ion Order  No.  L7
Oc tobe r  8 ,  2003

IN THE MATTER OF:

THE FREEDOM OF INFORT4ATION AI{D PROTECTION AF PRTUACY
ACT

AIID IN TIIE II{.,R'TTER OF:

AN ADJUDTCATTON UNDER SECTTON 62 ,
REQUESTED BY MR. AND MRS . Y. ON l4AY 20 , 2OO3

REASONS FOR DECISION
OF THE

HONOURABLE M\DAIVI JUSTTCE D. SMITH

Introduction

t l l  Mr .  and Mrs.  Y ( the "Appl icants")  have appl ied pursuant

Eo s. 62 of the .Freedom of Information and Protection of

P r i v a c y  A c t ,  R . S . B . C .  L 9 9 6 ,  c .  1 - 6 5  ( t h e  r r A c t ' t )  f o r  a  r e v i e w  o f

decisions made by the Information and Privacy Commissioner

( the "Commiss ioner t ' )  in  response to the i r  request  for

disclosure of records in the custody and control of the

Commiss ioner .

l2 l  on Apr i l  4 ,  2003,  the Appl icants  made the fo l lowing

request  for  records:

This letter is a formal request pursuant to s. 5

lof the Actl to get a copy of the fol lowing f i les
Lhat  are in  your  custody:  1-6423,  L6448,  1-5952.
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t3 l  On May 1,  2003,  the Commiss ioner  responded to the i r

request  as fo l lows:

Any records indicated in your request are contained
in f i les created by th is  Of f ice and re la te to  the
Off ice 's  funct ion under  the Act .  They are therefore
sub jec t  t o  sec t i on  3  (1 - )  ( c )  o f  t he  Ac t .  sec t i on
:  (1)  (c)  s tates that  a  record created by or  for  or  in
the custody or control of an off icer of the
I-,egislature and which relate to the exercise of that
of f icer 's  funct ion under  an Act  are not  subject  Lo
t,he Act.. The fnformation and Privacy Commissioner
is  an 'Of f icer  o f  the l - ,eg is la ture '  as def ined in  the
Act .  As the record(s)  requested by you are outs ide
the scope of the Act, w€ would not be providing you
w i t h  a c c e s s .

t4 l  On  May  20 ,

responsible for

the decis ion of

2003,  the Appl icants  wrote to  the Min is ter

t.he Act, reguesting that the Minster review

the Commi-ssioner to refuse access to the

requested records and to conduct an i-nvestigation into another

mat ter  that  is  not  the subject  o f  th is  ad judicat ion.  At tached

to h is  le t ter  was the Commiss ioner 's  response of  May 1- ,  2003.

t5 l  The mat ter  was referred to  me as Adjudicator  under  s .  62

of the Act. I  advised both part ies that the hearing would

proceed by means of  wr i t ten submiss ions.  I  received wr i t ten

submissions from the Applicants and the Off ice of the

Informat ion and Pr ivacy Commiss ioner  ( the "OIPC") .



The Issue

t6 l  The issue in  th is  ad judicat ion is  whether  the

Commissioner correctly refused access to the records requested

by the Appl icants .  Speci f ica l ly  to  be determined is  whether

the requested reeords are exempt from the disclosure

requi rements of  the Act  by v i r tue of  s .  g  (1)  (c)  .

Background

l7 l  On August  13,  2002,  the oIPc opened Fi le  #a5962 in

response to the Applicant's request that the Commissioner

rev iew a decis ion of  the Saanich Po1ice Depar tment .  ( the "SPD")

regarding an access to records request made by the Applicants.

Simi lar ly ,  the OIPC opened f i les in  response to compla ints

made by the Applicants against the SPD (File #L6423) and the

capi ta l  Regj -ona1 Dis t r ic t  ( the "CRD" )  ( r i te  #ta+qe)  ,  both on

O c t o b e r  1 6 ,  2 0 0 2 .

t8 l  The f i les re la ted to  compla ints  to  the SPD and the CRD

made by tenants in the same building as the Applicants, 4s to

the smell of mari juana emanating from the Applicants'

apartment. The Applicants requested information about an

incident wherein the SPD attended their residence (Fi le

#:-5962) and subsequently al leged the SPD and CRD had disclosed

confidential information that affected their privacy interests

(F i1es  #a6448  and  # ] -6423) .
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l9 l  rn  due course,  the mat ters  in  each f i le  were deal t  wi th

to the sat is fact ion of  the Appl icants  and the OrPC. The last

f i l e  was  c losed  Februa ry  14 ,  2003 .  on  Apr i l  4 ,  2003 ,  Lhe

Applicants requested copies of the contents of each of the

f i l e s .

t10l The Applicants claim they have been treated unfair ly by

var ious publ ic  agencies,  inc lud ing the OIPC. This  a l legat . ion

was made apparent in a letter dated May 20, 2003, from the

Applicants to the Minister of Management Services, which

reads ,  i n  pa r t ,  ds  fo l l ows :

The Commissioner has refused us access to records
containing personal information held by his
of f ice,  sa id records conta in ing inaccurate
information and unsubstantiated claims against
u s .

These records are very pert inent to public
matters as they relate to investigations of our
complaints stemming from discrimination that we
have experienced since September 2001- over [Mr.
Y ' s ]  use  o f  med ic ina l  cannab is ,  sa id
discrimination being perpetrated by government
agencies inc lud ing the Of f ice of  the In format ion
& Prj.vacy Commissioner.

t1-11 The Appl icants '  c la im of  "d iscr iminat ion"  re f lects  the i r

motivation and perspective in seeking this adjudication.

However, matters of discrimination are far beyond the scope of

a rev iew of  an Adjudicator  under  s .  62 of  the Act .  The ro le

of an adjudicator is confined to a review of the decision of
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the Commissioner and a determination of whether Lhe

Commiss ioner 's  dec is ion was made in  accordance wi th  the Act .

Discussion

lL2l The Applicants made their request for records pursuant to

s .  4  o f  t he  Ac t .  Sec t i on  4  reads  as  fo l l ows :

4 (1 )  A  pe rson  who  makes  a  reques t . . .  has  a  r i gh t
of access to any record in the custody or under
the control of a public body, including a record
containing personal information about the
appl icant .

[13]  Schedule l -  o f  the Act  def ines a "publ ic  body,  "  in  par t ,

as  fo l l ows :

"public body" means

t ...1

(b)  an agency,  board,  commiss ion,  corporat ion,
off ice or other body designated in, or added by
regulation to, Schedule 2...

[14]  Schedule 2 of  the Act  l is ts  the OIPC as a "publ ic  body" .

As such, a person is entit l-ed to make a request for records

f rom the  O IPC under  s .  4 (1 ) .  I n  t h i s  wdy ,  t he  Commiss ione r ' s

Off ice is no different than any other public body.

[15]  Sect ion 3 (1)  o f  the Act  l is ts  var ious types of  records to

which the Act  does not  appIy.  Speci f ica l ly ,  s .  :  (1- )  (c)  reads,

i n  pa r t :
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3 (1)  This  Act  appl ies to  a l l  records in  the custody
or under the conLrol of a public body, including
court administration records, but does not apply to
the fo l lowing:

t ...1

(c)  a  record that  is  created by or  for ,  or  is  in
the custody or  contro l  o f ,  an of f icer  o f  the
Legis la ture and that  re l -a tes to  the exerc ise of  that
o f f i ce r ' s  f unc t i ons  under  an  Ac t ;

[15]  Schedule 1-  o f  the Act  prov ides a def in i t ion of  "o f f icer

o f  t he  Leg is la tu re " :

"off icer of the Legislature" means the Auditor
General, the Commissioner appointed under the
Members' ConfLict of Interest Act, the police
complaint commissioner appointed under Part 9 of the
Police Act, Lhe Information and Privacy
Commiss ioner ,  the Chief  E lectora l  Of f icer  or  the
Ombudsman;

lLTl I t  has long been established that the Commissioner's

"functions under the Act" include acts carried out by the

Commissioner's delegates: It .H. v. Infotmation and Privacy

Conwt i ss ione r  (Sep tember  6 ,  L996)  ,  Esson  C . , J .S .C .  as

Adjudicator  (a t  ! fz r )  .  Th is  is  s ign i f icant  to  th is

adjudication as the decision to refuse access was made not by

the Commiss ioner ,  but  by h is  de legates.

I f -8 ]  Read Logether ,  these sect ions create two d is t inct  c lasses

of records in the custody and control of the OIPC: those that

relate to the Commissioner' s functions under the Act and those
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that do not. Previous adjudications have described these

classes of  records as "operat ional"  and "admin is t rat ive" ,

respectivelyz Mr. G. v. Information and Privacy Commissioner

(November 10,  1997)  ,  Bauman ,J .  as Adjudicator  (a t  f l f  f  -15)  .

t19l "Administrative" records do not relate to the

Commiss ioner 's  funct ions under  the Act  and,  as such,  are not

exc luded f rom the Act  by v i r tue of  s .  :  (1)  (c)  .  As

administrative records are within the scope of the Act, dt

individual has the right to request these records from the

OIPC under  s .  4 .

l2} l  "Operat ional"  records,  by contrast ,  are captured by

s.  :  (1)  (c)  and are exempt  f rom the leg is la t ive scheme as they

do re late to  the Commiss ioner 's  funct ions under  the Act .

Accordingly, operational records cannot val idly be the subject

of a request for records under s. 4 and need not be disclosed

i f  such a request  is  made.

t2::-. l  To the extent the case f i les requested by the applicants

are "operational" in nature, they have been properly withheld

by the OIPC.

l22l ln DIr. n. v. Information and Privacy Commissioner (April

22,  L996)  ,  Madam 'Just ice Levine as Adjudicator  d iscussed the

nature of "operational" records for the purposes of
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s.  3  (1)  (c)  .  Lev ine , f  .  found that  any record speci f ic  to  a

case f i le is an operational record related to the

Commissioner's functions under the Act and is therefore

exc luded f rom the leg is la t ive scheme.  Records speci f ic  to  a

case f i l -e  were held by Levine ,J .  to  inc l -ude (at  f l re  -18)  :

Case management or tracking sheets and 1ists, notes
and working papers ( including draft documents) of
the Commissioner or his staff,  and any other case
specif ic records received or created by the
Commiss ioner 's  Of f ice in  the course of  opening,
processing,  invest igat ing,  mediat ing,  set t l ing,
inqui r ing in to,  consider ing,  tak ing act ion on or
dec id ing  a  case .

t23) This descript ion of what constitutes operational records

within a case f i le has been adopted in other reported

adjudicat ions under  s .  62 of  the Actz  C.F.  v .  In format ion and

Pr ivacy Commiss ioner  ( ,Ju1y 28,  2OO3) ,  Smi th 'J .  as Adjudicator ;

F.G.B.  v .  In format ion and Pr ivacy Conniss ioner  (May aJ,  2000) ,

I-,evine J. as Adjudicatori ItIr. 14. v. Information and Privacy

Conmissioner ( 'January 5, L998) Smith ,J. as Adjudicator.

l24l Based on the provisions of the Act and the reported

adjudicat ions in terpret ing the Act ,  the contents  of  the

requested f i les wil l  be outside the scope of the Act to the

extent they can be described as "operational".

l25l r have examined Lhe records which are the subject of the

Appl icant 's  request  and they are c lear ly  operat ional  in
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nature. The records requested by the Applj-cants are case

f i les created by the Commiss ioner 's  Of f ice in  response to

inquir ies made by the Applicants under the Act. Specif ical ly,

the f i les are comprised of records related to the opening,

processing,  invest igat ing and decid ing of  mat ters  speci f ic  to

the Appl icants '  case f i1es.  The records are "operat ional"  as

they re la te d i rect ly  to  the Commiss ioner 's  funct ions under  the

Act  and are therefore exc luded under  s .  a  (1)  (c)  and not

properly the subject of a request for access under s. 4 of the

A c t .

ConcLusion

126l  For  the reasons out l ined above,  I  d ispose of  th is

ad jud i ca t i on  pu rsuan t  t o  ss .  58 (1 )  and  65 (2 )  o f  t he  Ac t  by

conf i rming the Commiss ioner 's  response to the Appl icant 's

requestr .


